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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2023), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not dropped in error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
5b2(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) website for public law numbers,
Federal Register finding aids, and related information. Connect to NARA’s
website at www.archives.gov/federal-register.

The eCFR is a regularly updated, unofficial editorial compilation of CFR mate-
rial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
April 1, 2023.
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THIS TITLE

Title 26—INTERNAL REVENUE is composed of twenty-two volumes. The contents
of these volumes represent all current regulations codified under this title by
the Internal Revenue Service, Department of the Treasury, as of April 1, 2023.
The first fifteen volumes comprise part 1 (Subchapter A—Income Tax) and are
arranged by sections as follows: §§1.0-1.60; §§1.61-1.139; §§1.140-1.169; §§1.170-1.300;
§§1.301-1.400; §§1.401-1.409; §§1.410-1.440; §§1.441-1.500; §§1.501-1.640; §§1.641-1.850;
§§1.851-1.907; §§1.908-1.1000; §§1.1001-1.1400; §§1.1401-1.1550; and §1.1551 to end of part
1. The sixteenth volume containing parts 2-29, includes the remainder of sub-
chapter A and all of Subchapter B—Estate and Gift Taxes. The last six volumes
contain parts 30-39 (Subchapter C—Employment Taxes and Collection of Income
Tax at Source); parts 40-49; parts 50-299 (Subchapter D—Miscellaneous Excise
Taxes); parts 300-499 (Subchapter F—Procedure and Administration); parts 500-
599 (Subchapter G—Regulations under Tax Conventions); and part 600 to end (Sub-
chapter H—Internal Revenue Practice).

The OMB control numbers for title 26 appear in §602.101 of this chapter. For
the convenience of the user, §602.101 appears in the Finding Aids section of the
volumes containing parts 1 to 599.

For this volume, Susannah C. Hurley was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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Title 26—Internal
Revenue

(This book contains part 1, §1.1551 to end of part 1)

Part

CHAPTER I—Internal Revenue Service, Department of the
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CHAPTER I—INTERNAL REVENUE SERVICE,
DEPARTMENT OF THE TREASURY (CONTINUED)

EDITORIAL NOTE: IRS published a document at 45 FR 6088, January 25, 1980, deleting statu-
tory sections from their regulations. In Chapter I cross references to the deleted material
have been changed to the corresponding sections of the IRS Code of 1954 or to the appropriate
regulations sections. When either such change produced a redundancy, the cross reference has
been deleted. For further explanation, see 45 FR 20795, Mar. 31, 1980.

SUBCHAPTER A—INCOME TAX (CONTINUED)

Part Page
1 Income taxes (Continued) ......cooviviiiiiiiiiiiiiiiiiininn... 5

SUPPLEMENTARY PUBLICATIONS: Internal Revenue Service Looseleaf Regulations System.
Additional supplementary publications are issued covering Alcohol and Tobacco Tax Regula-
tions, and Regulations Under Tax Conventions.






SUBCHAPTER A—INCOME TAX (CONTINUED)

PART 1—INCOME TAXES
(CONTINUED)

RELATED RULES

Sec.

1.1551-1 Disallowance of surtax exemption
and accumulated earnings credit.

1.1552-1 Earnings and profits.

CERTAIN CONTROLLED CORPORATIONS

1.1561-0 Table of contents.

1.1561-1 General rules regarding certain tax
benefits available to the component
members of a controlled group of cor-
porations.

1.1561-2 Special rules for allocating reduc-
tions of certain section 1561(a) tax-ben-
efit items.

1.1561-3 Allocation of the section 1561(a) tax
items.

1.1563-1 Definition of controlled group of
corporations and component members
and related concepts.

1.1563-2 Excluded stock.

1.1563-3 Rules for determining stock owner-
ship.

1.1563-4 Franchised corporations.

INDIVIDUAL SHARED RESPONSIBILITY PAYMENT
FOR NOT MAINTAINING MINIMUM ESSENTIAL
COVERAGE

PROCEDURE AND ADMINISTRATION

INFORMATION AND RETURNS

1.5000A-0 Table of contents.

1.5000A-1 Maintenance of minimum essen-
tial coverage and liability for the shared
responsibility payment.

1.5000A-2 Minimum essential coverage.

1.5000A-3 Exempt individuals.

1.5000A-4 Computation of shared responsi-
bility payment.

1.5000A-5 Administration and procedure.

Tax on Certain Foreign Procurement

1.5000C-0 Outline of regulation provisions
for section 5000C.

1.5000C-1 Tax on specified Federal procure-
ment payments.

1.56000C-2 Withholding on specified Federal
procurement payments.

1.5000C-3 Payment and returns of tax with-
held by the acquiring agency.

1.5000C—4 Requirement for the foreign con-
tracting party to file a return and pay
tax, and procedures for the contracting
party to seek a refund.

1.5000C-5 Anti-abuse rule.

1.5000C-6 Examples.

1.5000C-7 Effective/applicability date.

Returns and Records

RECORDS, STATEMENTS, AND SPECIAL
RETURNS

1.6001-1 Records.
1.6001-2 Returns.

TAX RETURNS OR STATEMENTS

1.6011-1 General requirement of
statement, or list.

1.6011-2 Returns, etc., of DISC’s and former
DISC’s.

1.6011-3 Requirement of statement from
payees of certain gambling winnings.
1.6011-4 Requirement of statement dis-
closing participation in certain trans-

actions by taxpayers.

1.6011-5 Required use of magnetic media for
corporate income tax returns.

1.6011-6 [Reserved]

1.6011-7 Specified tax return preparers re-
quired to file individual income tax re-
turns using magnetic media.

1.6011-8 Requirement of income tax return
for taxpayers who claim the premium tax
credit under section 36B.

1.6012-1 Individuals required to make re-
turns of income.

1.6012-2 Corporations required to make re-
turns of income.

1.6012-3 Returns by fiduciaries.

1.6012-4 Miscellaneous returns.

1.6012-5 Composite return in lieu of speci-
fied form.

1.6012-6 Returns by political organizations.

1.6013-1 Joint returns.

1.6013-2 Joint return after filing separate
return.

1.6013-3 Treatment of joint return after
death of either spouse.

1.6013-4 Applicable rules.

1.6013-6 Election to treat nonresident alien
individual as resident of the United
States.

1.6013-7 Joint return for year in which non-
resident alien becomes resident of the
United States.

1.6014-1 Tax not computed by taxpayer for
taxable years beginning before January
1, 1970.

1.6014-2 Tax not computed by taxpayer for
taxable years beginning after December
31, 1969.

1.6015-0 Table of contents.

1.6015-1 Relief from joint and several liabil-
ity on a joint return.

1.6015-2 Relief from liability applicable to
all qualifying joint filers.

1.6015-3 Allocation of deficiency for individ-
uals who are no longer married, are le-
gally separated, or are not members of
the same household.

1.6015-4 Equitable relief.

return,
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1.6015-5 Time and manner for requesting re-
lief.

1.6015-6 Nonrequesting spouse’s notice and
opportunity to participate in administra-
tive proceedings.

1.6015-7 Tax Court review.

1.6015-8 Applicable liabilities.

1.6015-9 Effective date.

1.6016-1 Declarations of estimated income
tax by corporations.

1.6016-2 Contents of declaration of esti-
mated tax.

1.6016-3 Amendment of declaration.

1.6016-4 Short taxable year.

1.6017-1 Self-employment tax returns.

INFORMATION RETURNS

1.6031(a)-1 Return of partnership income.

1.6031(b)-1T Statements to partners (tem-
porary).

1.6031(b)-2T REMIC reporting requirements
(temporary). [Reserved]

1.6031(c)-1T Nominee reporting of partner-
ship information (temporary).

1.6031(c)-2T Nominee reporting of REMIC
information (temporary). [Reserved]

1.6032-1 Returns of banks with respect to
common trust funds.

1.6033-1 Returns by exempt organizations;
taxable years beginning before January
1, 1970.

1.6033-2 Returns by exempt organizations
and returns by certain nonexempt orga-
nizations.

1.6033-3 Additional provisions relating to
private foundations.

1.6033-4 Required filing in electronic form
for returns by organizations required to
file returns under section 6033.

1.6033-5 Disclosure by tax-exempt entities
that are parties to certain reportable
transactions.

1.6033-6 Notification requirement for enti-
ties not required to file an annual infor-
mation return under section 6033(a)(1)
(taxable years beginning after December
31, 2006).

1.6034-1 Information returns required of
trusts described in section 4947(a)(2) or
claiming charitable or other deductions
under section 642(c).

1.6035-1 [Reserved]

1.6035-2 Transitional relief.

1.6036-1 Notice of qualification as executor
or receiver.

1.6037-1 Return of electing small business
corporation.

1.6037-2 Required use of electronic form for
income tax returns of electing small
business corporations.

1.6038-1 Information returns required of do-
mestic corporations with respect to an-
nual accounting periods of certain for-
eign corporations beginning before Janu-
ary 1, 1963.

1.6038-2 Information returns required of
United States persons with respect to an-
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nual accounting periods of certain for-
eign corporations.

1.6038-3 Information returns required of cer-
tain United States persons with respect
to controlled foreign partnerships
(CFPs).

1.6038-4 Information returns required of cer-
tain United States persons with respect
to such person’s U.S. multinational en-
terprise group.

1.6038-5 Information returns required of cer-
tain United States persons to report
amounts determined with respect to cer-
tain foreign corporations for global in-
tangible low-taxed income (GILTI) pur-
poses.

1.6038A-0

1.6038A-1
tions.
1.6038A-2
1.6038A-3
1.6038A—4
1.6038A-5
1.6038A-6

Table of contents.
General requirements and defini-

Requirement of return.

Record maintenance.

Monetary penalty.

Authorization of agent.

Failure to furnish information.

1.6038A-7 Noncompliance.

1.6038B-1 Reporting of certain transfers to
foreign corporations.

1.6038B-1T Reporting of certain trans-
actions to foreign corporations (tem-
porary).

1.6038B-2 Reporting of certain transfers to
foreign partnerships.

1.6038D-0 Outline of regulation provisions.

1.6038D-1 Reporting with respect to speci-
fied foreign financial assets, definition of
terms.

1.6038D-2 Requirement to report specified
foreign financial assets.

1.6038D-3 Specified foreign financial assets.

1.6038D—4 Information required to be re-
ported.

1.6038D-5 Valuation guidelines.

1.6038D-6 Specified domestic entities.

1.6038D-7 Exceptions from the reporting of
certain assets under Section 6038D.

1.6038D-8 Penalties for failure to disclose.

1.6039-1 Returns required in connection
with certain options.

1.6039-2 Statements to persons with respect
to whom information is reported.

1.6039I-1 Reporting of certain employer-
owned life insurance contracts.

1.6041-1 Return of information as to pay-
ments of $600 or more.

1.6041-2 Return of information as to pay-
ments to employees.

1.6041-3 Payments for which no return of in-
formation is required under section 6041.

1.6041-4 Foreign-related items and other ex-
ceptions.

1.6041-5 Information as to actual owner.

1.6041-6 Returns made on Forms 1096 and
1099 under section 6041; contents and
time and place for filing.

1.6041-7 Magnetic media requirement.

1.6041-8 Cross-reference to penalties.
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1.6041-9 Coordination with reporting rules
for widely held fixed investment trusts
under §1.671-5.

1.6041-10 Return of information as to pay-
ments of winnings from bingo, keno, and
slot machine play.

1.6041A-1 Returns regarding payments of re-
muneration for services and certain di-
rect sales.

1.6042-1 Return of information as to divi-
dends paid in calendar years before 1963.

1.6042-2 Returns of information as to divi-
dends paid.

1.6042-3 Dividends subject to reporting.

1.6042-4 Statements to recipients of divi-
dend payments.

1.6042-5 Coordination with reporting rules
for widely held fixed investment trusts
under §1.671-5.

1.6043-1 Return regarding corporate dissolu-
tion or liquidation.

1.6043-2 Return of information respecting
distributions in liquidation.

1.6043-3 Return regarding liquidation, dis-
solution, termination, or substantial
contraction of organizations exempt
from taxation under section 501(a).

1.6043-4 Information returns relating to cer-
tain acquisitions of control and changes
in capital structure.

1.6044-1 Returns of information as to pa-
tronage dividends with respect to patron-
age occurring in taxable years beginning
before 1963.

1.6044-2 Returns of information as to pay-
ments of patronage dividends.

1.6044-3 Amounts subject to reporting.

1.6044-4 Exemption for certain consumer co-
operatives.

1.6044-5 Statements to recipients of patron-
age dividends.

1.6045-1 Returns of information of brokers
and barter exchanges.

1.6045-2 Furnishing statement required with
respect to certain substitute payments.

1.6045-3 Information reporting for an acqui-
sition of control or a substantial change
in capital structure.

1.6045-4 Information reporting on real es-
tate transactions with dates of closing
on or after January 1, 1991.

1.6045-5 Information reporting on payments
to attorneys.

1.6045A-1 Statements of information re-
quired in connection with transfers of se-
curities.

1.6045B-1 Returns relating to actions affect-
ing basis of securities.

1.6046-1 Returns as to organization or reor-
ganization of foreign corporations and as
to acquisitions of their stock.

1.6046A-1 Return requirement for TUnited
States persons who acquire or dispose of
an interest in a foreign partnership, or
whose proportional interest in a foreign
partnership changes substantially.
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1.6046-2 Returns as to foreign corporations
which are created or organized, or reor-
ganized, on or after September 15, 1960,
and before January 1, 1963.

1.6046-3 Returns as to formation or reorga-
nization of foreign corporations prior to
September 15, 1960.

1.6047-1 Information to be furnished with
regard to employee retirement plan cov-
ering an owner-employee.

1.6047-2 Information relating to qualifying
longevity annuity contracts.

1.6049-1 Returns of information as to inter-
est paid in calendar years before 1983 and
original issue discount includible in
gross income for calendar years before
1983.

1.6049-2 Interest and original issue discount
subject to reporting in calendar years be-
fore 1983.

1.6049-3 Statements to recipients of interest
payments and holders of obligations to
which there is attributed original issue
discount in calendar years before 1983.

1.6049-4 Return of information as to interest
paid and original issue discount includ-
ible in gross income after December 31,
1982.

1.6049-5 Interest and original issue discount
subject to reporting after December 31,
1982.

1.6049(d)-5T Reporting by brokers of inter-
est and original issue discount on and
after January 1, 1986 (temporary).

1.6049-6 Statements to recipients of interest
payments and holders of obligations for
attributed original issue discount.

1.6049-7 Returns of information with respect
to REMIC regular interests and
collateralized debt obligations.

1.6049-8 Interest and original issue discount
paid to certain nonresident aliens.

1.6049-9 Premium subject to reporting for a
debt instrument acquired on or after
January 1, 2014.

1.6049-10 Reporting of original issue dis-
count on a tax-exempt obligation.

1.6050A-1 Reporting requirements of certain
fishing boat operators.

1.6050B-1 Information returns by person
making unemployment compensation
payments.

1.6050D-1 Information returns relating to
energy grants and financing.

1.6050E-1 Reporting of State and local in-
come tax refunds.

1.6050H-0 Table of contents.

1.60560H-1 Information reporting of mort-
gage interest received in a trade or busi-
ness from an individual.

1.6050H-2 Time, form, and manner of report-
ing interest received on qualified mort-
gage.

1.6060H-3 Information reporting of mort-
gage insurance premiums.

1.6050I-0 Table of contents.
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1.6050I-1 Returns relating to cash in excess
of $10,000 received in a trade or business.

1.6050I-2 Returns relating to cash in excess
of $10,000 received as bail by court clerks.

1.6050J-1T Questions and answers con-
cerning information returns relating to
foreclosures and abandonments of secu-
rity (temporary).

1.60560K-1 Returns relating to sales or ex-
changes of certain partnership interests.

1.6050L.-1 Information return by donees re-
lating to certain dispositions of donated
property.

1.6050L,-2 Information returns by donees re-
lating to qualified intellectual property
contributions.

1.60560M-1 Information returns relating to
persons receiving contracts from certain
Federal executive agencies.

1.6050N-1 Statements to recipients of royal-
ties paid after December 31, 1986.

1.6050N-2 Coordination with reporting rules
for widely held fixed investment trusts
under §1.671-5.

1.6050P-0 Table of contents.

1.6050P-1 Information reporting for dis-
charges of indebtedness by certain enti-
ties.

1.6050P-2 Organization a significant trade
or business of which is the lending of
money.

1.60505-0 Table of contents.

1.6050S-1 Information reporting for quali-
fied tuition and related expenses.

1.6050S-2 Information reporting for pay-
ments and reimbursements or refunds of
qualified tuition and related expenses.

1.6050S-3 Information reporting for pay-
ments of interest on qualified education
loans.

1.6050S-4 Information reporting for pay-
ments of interest on qualified education
loans.

1.6050W-1 Information reporting for pay-
ments made in settlement of payment
card and third party network trans-
actions.

1.6060W—-2 Electronic furnishing of informa-
tion statements for payments made in
settlement of payment card and third
party network transactions.

1.6050X-1 Information reporting for fines,
penalties, and other amounts by govern-
ments, governmental entities, and non-
governmental entities treated as govern-
mental entities.

1.6050Y-1 Information reporting for report-
able policy sales, transfers of life insur-
ance contracts to foreign persons, and re-
portable death benefits.

1.6050Y-2 Information reporting by
acquirers for reportable policy sale pay-
ments.

1.6050Y-3 Information reporting by 6050Y(b)
issuers for reportable policy sales and
transfers of life insurance contracts to
foreign persons.
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1.6050Y-4 Information reporting by payors
for reportable death benefits.

1.6052-1 Information returns regarding pay-
ment of wages in the form of group-term
life insurance.

1.6052-2 Statements to be furnished employ-
ees with respect to wages paid in the
form of group-term life insurance.

1.6055-1 Information reporting for minimum
essential coverage.

1.6055-2 Electronic furnishing of
ments.

1.6060-1 Reporting requirements for tax re-
turn preparers.

state-

SIGNING AND VERIFYING OF RETURNS AND
OTHER DOCUMENTS

1.6061-1 Signing of returns and other docu-
ments by individuals.

1.6062-1 Signing of returns, statements, and
other documents made by corporations.

1.6063-1 Signing of returns, statements, and
other documents made by partnerships.

1.6065-1 Verification of returns.

TIME FOR FILING RETURNS AND OTHER
DOCUMENTS

1.6071-1 Time for filing returns and other
documents.

1.6072-1 Time for filing returns of individ-
uals, estates, and trusts.

1.6072-2 Time for filing returns of corpora-
tions.

1.6072-3 Income tax due dates postponed in
case of China Trade Act corporations.
1.6072-4 Time for filing other returns of in-

come.

1.6073-1 Time and place for filing declara-
tions of estimated income tax by individ-
uals.

1.6073-2 Fiscal years.

1.6073-3 Short taxable years.

1.6073-4 Extension of time for filing declara-
tions by individuals.

1.6074-1 Time and place for filing declara-
tions of estimated income tax by cor-
porations.

1.6074-2 Time for filing declarations by cor-
porations in case of a short taxable year.

1.6074-3 Extension of time for filing declara-
tions by corporations.

EXTENSION OF TIME FOR FILING RETURNS

1.6081-1 Extension of time for filing returns.
1.6081-2 Automatic extension of time to file
certain returns filed by partnerships.
1.6081-3 Automatic extension of time for fil-

ing corporation income tax returns.

1.6081-4 Automatic extension of time for fil-
ing individual income tax return.

1.6081-56 Extensions of time in the case of
certain partnerships, corporations and
U.S. citizens and residents.

1.6081-6 Automatic extension of time to file
estate or trust income tax return.
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1.6081-7 Automatic extension of time to file
Real Estate Mortgage Investment Con-
duit (REMIC) income tax return.

1.6081-8 Extension of time to file certain in-
formation returns.

1.6081-9 Automatic extension of time to file
exempt or political organization returns.

1.6081-10 Automatic extension of time to
file withholding tax return for U.S.
source income of foreign persons.

1.6081-11 Automatic extension of time for
filing certain employee plan returns.

PLACE FOR FILING RETURNS OR OTHER
DOCUMENTS

1.6091-1 Place for filing returns or other
documents.

1.6091-2 Place for filing income tax returns.

1.6091-3 Filing certain international income
tax returns.

1.6091-4 Exceptional cases.

MISCELLANEOUS PROVISIONS

1.6102-1 Computations on returns or other
documents.

1.6107-1 Tax return preparer must furnish
copy of return or claim for refund to tax-
payer and must retain a copy or record.

1.6107-2 Form and manner of furnishing
copy of return and retaining copy or
record.

1.6109-1 Identifying numbers.

1.6109-2 Tax return preparers furnishing
identifying numbers for returns or
claims for refund and related require-
ments.

1.6115-1 Disclosure requirements for quid
pro quo contributions.

REGULATIONS APPLICABLE TO RETURNS OR
CLAIMS FOR REFUND FILED PRIOR TO JANU-
ARY 1, 2000

1.6109-2A Furnishing identifying number of
income tax return preparer.

TIME AND PLACE FOR PAYING TAX

PLACE AND DUE DATE FOR PAYMENT OF TAX

1.6151-1 Time and place for paying tax
shown on returns.

1.6153-1 Payment of estimated tax by indi-
viduals.

1.61563-2 Fiscal years.

1.6153-3 Short taxable years.

1.61563-4 Extension of time for paying the es-
timated tax.

EXTENSIONS OF TIME FOR PAYMENT

1.6161-1 Extension of time for paying tax or
deficiency.

1.6162-1 Extension of time for payment of
tax on gain attributable to liquidation of
personal holding companies.

1.6164-1 Extensions of time for payment of
taxes by corporations expecting
carrybacks.
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1.6164-2 Amount of tax the time for pay-
ment of which may be extended.

1.6164-3 Computation of the amount of re-
duction of the tax previously determined.

1.6164-4 Payment of remainder of tax where
extension relates to only part of the tax.

1.6164-5 Period of extension.

1.6164-6 Revised statements.

1.6164-7 Termination by district director.

1.6164-8 Payments on termination.

1.6164-9 Cross references.

1.6165-1 Bonds where time to pay the tax or
deficiency has been extended.

COLLECTION

GENERAL PROVISIONS

1.6302-1 Deposit rules for corporation in-
come and estimated income taxes and
certain taxes of tax-exempt organiza-
tions.

1.6302-2 Deposit rules for tax withheld on
nonresident aliens and foreign corpora-
tions.

1.6302-3 Deposit rules for estimated taxes of
certain trusts.

1.6302-4 Voluntary payments by electronic
funds transfer.

1.6361-1 Collection and administration of
qualified State individual income taxes.

ABATEMENTS, CREDITS, AND REFUNDS

1.6411-1 Tentative carryback adjustments.

1.6411-2 Computation of tentative
carryback adjustment.

1.6411-3 Allowance of adjustments.

1.6411-4 Consolidated groups.

1.6414-1 Credit or refund of tax withheld on
nonresident aliens and foreign corpora-
tions.

1.6425-1 Adjustment of overpayment of esti-
mated income tax by corporation.

1.6425-2 Computation of adjustment of over-
payment of estimated tax.

1.6425-3 Allowance of adjustments.

ADDITIONS TO THE TAX, ADDITIONAL

AMOUNTS, AND ASSESSABLE PEN-
ALTIES
1.6654-1 Addition to the tax in the case of an

individual.
1.6654-2 Exceptions to imposition of the ad-
dition to the tax in the case of individ-

uals.

1.6654-3 Short taxable years of individuals.

1.6654-4 [Reserved]

1.6654-5 Payments of estimated tax.

1.6654-6 Nonresident alien individuals.

1.6654-7 Applicability.

1.6655-0 Table of contents.

1.6655-1 Addition to the tax in the case of a
corporation.

1.6655-2 Annualized income installment
method.

1.6655-2T Safe harbor for certain install-
ments of tax due before July 1, 1987 (tem-
porary).
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1.6655-3 Adjusted
method.

1.6655-4 Large corporations.

1.6655-5 Short taxable year.

1.6655-6 Methods of accounting.

1.6655-7 Addition to tax on account of exces-
sive adjustment under section 6425.

1.6655(e)-1 Time and manner for making
election under the Omnibus Budget Rec-
onciliation Act of 1993.

1.6662-0 Table of contents.

1.6662-1 Overview of the accuracy-related
penalty.

1.6662-2 Accuracy-related penalty.

1.6662-3 Negligence or disregard of rules or
regulations.

1.6662-4 Substantial understatement of in-
come tax.

1.6662-56 Substantial and gross valuation
misstatements under chapter 1.

1.6662-5T Substantial and gross valuation
misstatements under chapter 1 (tem-
porary).

1.6662-6 Transactions between persons de-
scribed in section 482 and net section 482
transfer price adjustments.

1.6662-7 Omnibus Budget Reconciliation Act
of 1993 changes to the accuracy-related
penalty.

1.6664-0 Table of contents.

1.6664-1 Accuracy-related and fraud pen-
alties; definitions, effective date and spe-
cial rules.

1.6664-2 TUnderpayment.

1.6664-3 Ordering rules for determining the
total amount of penalties imposed.

1.6664-4 Reasonable cause and good faith ex-
ception to section 6662 penalties.

1.6664-4T Reasonable cause and good faith
exception to section 6662 penalties.

1.6694-0 Table of contents.

1.6694-1 Section 6694 penalties applicable to
tax return preparers.

1.6694-2 Penalty for understatement due to
an unreasonable position.

1.6694-3 Penalty for understatement due to
willful, reckless, or intentional conduct.

1.6694-4 Extension of period of collection
when tax return preparer pays 15 percent
of a penalty for understatement of tax-
payer’s liability and certain other proce-
dural matters.

1.6695-1 Other assessable penalties with re-
spect to the preparation of tax returns
for other persons.

1.6695-2 Tax return preparer due diligence
requirements for certain tax returns and
claims.

1.6696-1 Claims for credit or refund by tax
return preparers or appraisers.

1.6709-1T Penalties with respect to mort-
gage credit certificates (temporary).

seasonal installment

JEOPARDY, BANKRUPTCY, AND
RECEIVERSHIPS

1.6851-1 Termination assessments of income
tax.
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1.6851-2 Certificates of compliance with in-
come tax laws by departing aliens.

1.6851-3 Furnishing of bond to insure pay-
ment; cross reference.

THE TAX COURT

Declaratory Judgements Relating to
Qualification of Certain Retirement Plans

1.7476-1 Interested parties.

1.7476-2 Notice to interested parties.

1.7476-3 Notice of determination.

1.7519-0T Table of contents (temporary).

1.7519-1T Required payments for entities
electing not to have required year (tem-
porary).

1.7519-2T Required payments—procedures
and administration (temporary).

1.7519-3T Effective date (temporary).

GENERAL ACTUARIAL VALUATIONS

1.7520-1 Valuation of annuities, unitrust in-
terests, interests for life or terms of
years, and remainder or reversionary in-
terests.

1.7520-2 Valuation of charitable interests.

1.7520-3 Limitation on the application of
section 7520.

1.7520-4 Transitional rules.

1.7701-1 Definitions; spouse, husband and
wife, husband, wife, marriage.

1.7701(1)-0 Table of contents.

1.7701(1)-1 Conduit financing arrangements.

1.7701(1)-3 Recharacterizing financing ar-
rangements involving fast-pay stock.

1.7701(1)-4 Rules regarding inversion trans-
actions.

1.7702-0 Table of contents.

1.7702-2 Attained age of the insured under a
life insurance contract.

1.7702B-1 Consumer protection provisions.

1.7702B-2 Special rules for pre-1997 long-
term care insurance contracts.

1.7703-1 Determination of marital status.

1.7704-1 Publicly traded partnerships.

1.7704-2 Transition provisions.

1.7704-3 Qualifying income.

1.77044 Qualifying income—mineral
natural resources.

1.7872-1—1.7872-4 [Reserved]

1.7872-5 Exempted loans.

1.7872-5T Exempted loans (temporary).

1.7872-15 Split-dollar loans.

1.7872-16 Loans to an exchange facilitator
under §1.468B-6.

1.7874-1 Disregard of affiliate-owned stock.

1.7874-2 Surrogate foreign corporation.

1.7874-3 Substantial business activities.

1.7874-4 Disregard of certain stock related
to the domestic entity acquisition.

1.7874-5 Effect of certain transfers of stock
related to the acquisition.

1.7874-6 Stock transferred by members of
the EAG.

1.7874-8 Disregard of certain stock attrib-
utable to serial acquisitions.

and
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1.7874-9 Disregard of certain stock in third-
country transactions.

1.7874-10 Disregard of certain distributions.

1.7874-11 Rules regarding inversion gain.

1.7874-12 Definitions.

PUBLIC LAW 74, 84TH CONGRESS

1.9000-1 Statutory provisions.

1.9000-2 Effect of repeal in general.

1.9000-3 Requirement of statement showing
increase in tax liability.

1.9000-4 Form and content of statement.

1.9000-5 Effect of filing statement.

1.9000-6 Provisions for the waiver of inter-
est.

1.9000-7 Provisions for estimated tax.

1.9000-8 Extension of time for making cer-
tain payments.

RETIREMENT-STRAIGHT LINE
ADJUSTMENT ACT OF 1958

1.9001 Statutory provisions; Retirement-
Straight Line Adjustment Act of 1958.
1.9001-1 Change from retirement to
straight-line method of computing depre-

ciation.

1.9001-2 Basis adjustments for taxable years
beginning on or after 1956 adjustment
date.

1.9001-3 Basis adjustments for taxable years
between changeover date and 1956 adjust-
ment date.

1.9001-4 Adjustments required in computing
excess-profits credit.

DEALER RESERVE INCOME
ADJUSTMENT ACT OF 1960

1.9002 Statutory provisions; Dealer Reserve
Income Adjustment Act of 1960 (74 Stat.
124).

1.9002-1 Purpose, applicability, and defini-
tions.

1.9002-2 Election to have the provisions of
section 481 of the Internal Revenue Code
of 1954 apply.

1.9002-3 Election to have the provisions of
section 481 of the Internal Revenue Code
of 1954 not apply.

1.9002-4 Election to pay net increase in tax
in installments.

1.9002-5 Special rules relating to interest.

1.9002-6 Acquiring corporation.

1.9002-7 Statute of limitations.

1.9002-8 Manner of exercising elections.

PUBLIC DEBT AND TAX RATE
EXTENSION ACT OF 1960

1.9003 Statutory provisions; section 4 of the
Act of September 14, 1960 (Pub. L. 86-781,
74 Stat. 1017).

1.9003-1 Election to have the provisions of
section 613(c)(2) and (4) of the 1954 Code,
as amended, apply for past years.

1.9003-2 Effect of election.

1.9003-3 Statutes of limitation.

1.9003-4 Manner of exercising election.
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1.9003-56 Terms; applicability of other laws.

CERTAIN BRICK AND TILE CLAY, FIRE
CLAY, AND SHALE; REGULATIONS
UNDER THE ACT OF SEPTEMBER 26,
1961

1.9004 Statutory provisions; the Act of Sep-
tember 26, 1961 (Pub. L. 87-312, 75 Stat.
674).

1.9004-1 Election relating to the determina-
tion of gross income from the property
for taxable years beginning prior to 1961
in the case of certain clays and shale.

1.9004-2 Effect of election.

1.9004-3 Statutes of limitation.

1.9004-4 Manner of exercising election.

1.9004-5 Terms; applicability of other laws.

QUARTZITE AND CLAY USED IN PRODUC-
TION OF REFRACTORY PRODUCTS;
ELECTION FOR PRIOR TAXABLE
YEARS

1.90056 Statutory provisions; section 2 of the
Act of September 26, 1961 (Pub. L. 87-321,
75 Stat. 683).

1.9005-1 Election relating to the determina-
tion of gross income from the property
for taxable years beginning prior to 1961
in the case of clay and quartzite used in
making refractory products.

1.9005-2 Effect of election.

1.9005-3 Statutes of limitation.

1.9005-4 Manner of exercising election.

1.9005-56 Terms; applicability of other laws.

TAX REFORM ACT OF 1969

1.9006 Statutory provisions; Tax Reform
Act of 1969.
1.9006-1 Interest and penalties in case of

certain taxable years.

MISCELLANEOUS PROVISIONS

1.9101-1 Permission to submit information
required by certain returns and state-
ments on magnetic tape.

1.9200-1 Deduction for motor carrier oper-
ating authority.

1.9200-2 Manner of taking deduction.

1.9300-1 Reduction in taxable income for
housing displaced individuals.

AUTHORITY: 26 U.S.C. 7805, unless otherwise
noted.

Section 1.1561-2 also issued under 26 U.S.C.
1561.

Section 1.5000A-3 also
U.S.C. 5000A(e)(4).

issued under 26

Section 1.5000C-1 is also issued under 26
U.S.C. 5000C

Section 1.5000C-2 is also issued under 26
U.S.C. 5000C

Section 1.5000C-3 is also issued under 26
U.S.C. 5000C

Section 1.5000C—4 is also issued under 26
U.S.C. 5000C

Section 1.5000C-5 is also issued under 26
U.S.C. 5000C
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Section 1.5000C-6 is also issued under 26
U.S.C. 5000C

Section 1.6011-4T also
U.S.C. 6001 and 6011(a).

Section 1.6011-4T also
U.S.C. 6011.

Section 1.6011-6 also issued under 26 U.S.C.
6011(a).

Section 1.6011-7 also issued under 26 U.S.C.
6011(e).

Section 1.6012-2 is also issued under the au-
thority of 26 U.S.C. 6011 and 6012.

Section 1.6013-6 also issued under 26 U.S.C.
7701(b)(11).

Section 1.6015-1 also
6015(h).

Section 1.6015-2 also
6015(h).

Section 1.6015-3 also
6015(h).

Section 1.6015-4 also
6015(h).

Section 1.6015-5 also
6015(h).

Section 1.6015-6 also
6015(h).

Section 1.6015-7 also
6015(h).

Section 1.6015-8 also
6015(h).

Section 1.6015-9 also issued under 26 U.S.C.
6015(h).

Section 1.6031(a)-1 also issued under sec-
tion 404 of the Tax Equity and Fiscal Re-
sponsibility Act of 1982 (Public Law 97-248; 96
Stat. 324, 669) (TEFRA).

Section 1.6033-4 also issued under 26 U.S.C.
6033.

Section 1.6033-6 also issued under 26 U.S.C.
6033(1)(1).

Section 1.6035-2 also issued under 26 U.S.C.
6035(b).

Section 1.6035-2T also
U.S.C. 6035.

Section 1.6037-2 also issued under 26 U.S.C.
6037.

Section 1.6038-2 also issued under 26 U.S.C.
6038.

Section 1.6038-2T also
U.S.C. 6038(d).

Section 1.6038-3 also issued under 26 U.S.C.
6038.

Section 1.6038-4 also issued under 26 U.S.C.
6001, 6011, 6012, 6031, and 6038.

Section 1.6038-5 also issued under 26 U.S.C.
6038.

Section 1.6038A-1 also
U.S.C. 6001.

Section 1.6038A-2 also
U.S.C. 6038A and 6038C.

Section 1.6038A-3 also
U.S.C. 6038A and 7701(1).

Section 1.6038A—4 also
U.S.C. 6038A.

Section 1.6038A-5 also
U.S.C. 6038A.

issued under 26

issued under 26

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26 U.S.C.

issued under 26

issued under 26

issued under 26

issued under 26

issued under 26

issued under 26

issued under
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Section 1.6038A-6 also issued under 26

U.S.C. 6038A.

Section 1.6038A-7 also issued under 26
U.S.C. 6038A.

Section 1.6038B-1 also issued under 26
U.S.C. 6038B.

Section 1.6038B-1T also issued under 26
U.S.C 6038B.

Section 1.6038B-2 also issued under 26
U.S.C. 6038B.

Section 1.6038B-2T also issued under 26
U.S.C. 6038B.

Section 1.6038D-0 also issued under 26
U.S.C. 6038D.

Section 1.6038D-1 also issued under 26
U.S.C. 6038D.

Section 1.6038D-2 also issued under 26
U.S.C. 6038D.

Section 1.6038D-3 also issued under 26
U.S.C. 6038D.

Section 1.6038D-4 also issued under 26
U.S.C. 6038D.

Section 1.6038D-5 also issued under 26
U.S.C. 6038D.

Section 1.6038D-6 also issued under 26
U.S.C. 6038D.

Section 1.6038D-7 also issued under 26
U.S.C. 6038D.

Section 1.6038D-8 also issued under 26
U.S.C. 6038D.

Section 1.6039I-1 also issued under 26 U.S.C.
60391.

Section 1.6041-1 also issued under 26 U.S.C.
6041(a).

Section 1.6041-2 also issued under 26 U.S.C.
6041(d).

Section 1.6041-3 also issued under 26 U.S.C.
62 and 6041(a).

Section 1.6042-3 also issued under 26 U.S.C.
6045.

Section 1.6043-4 also issued under 26 U.S.C.
6043(c).

Section 1.6045-1 also issued under 26 U.S.C.
6045.

Section 1.6045-1T also
U.S.C. 6045(g).

Section 1.6045-2 also issued under 26 U.S.C.
6045.

Section 1.6045-3 also issued under 26 U.S.C.
6045.

Section 1.6045-4 also issued under 26 U.S.C.
6045.

Section 1.6045A-1 also
U.S.C. 6045A(a), (b), (c).

Section 1.6045B-1 also
U.S.C. 6045B(a), (c), (e).

Section 1.6046-1 also
6046(b).

Section 1.6046A-1 also
U.S.C. 6046A.

Section 1.6047-2 is also issued under 26
U.S.C. 6047(d).

Section 1.6049-4 also issued under 26 U.S.C.
6049 (a), (b), and (d).

Section 1.6049-5 also issued under 26 U.S.C.
6049 (a), (b), and (d).

issued under 26

issued under 26

issued under 26

issued 26 U.S.C.

issued under 26
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Section 1.6049-5T also
U.S.C. 6049.

Section 1.6049-6 also issued under 6049(a),
(b), and (d).

Section 1.6049-7 also issued under 26 U.S.C.
860G(e), 1275(¢c) and 26 U.S.C. 6049(d)(7)(D).

Section 1.6049-9 also issued under 26 U.S.C.

issued under 26

6049(a).

Section 1.6049-10 also issued under 26 U.S.C.
6049(a).

Section 1.6050E-1 also issued under 26
U.S.C. 6050E.

Section 1.6050H-1 also issued under 26
U.S.C. 6050H.

Section 1.6050H-2 also issued under 26
U.S.C. 6050H.

Section 1.6050H-3 also issued under 26

U.S.C. 6050H(h).

Section 1.6050I-1 also issued under 26 U.S.C.
60501.

Section 1.6050I-2 also issued under 26 U.S.C.
60501.

Section 1.6050K-1
U.S.C. 6050K(a).

Section 1.6050M-1
U.S.C. 6050M.

Section 1.6050P-1
U.S.C. 6050P.

Section 1.6050P-2
U.S.C. 6050P.

Section 1.6050S-1
U.S.C. 60508(g).

Section 1.6050S-2
U.S.C. 60508(g).

Section 1.6050S-3
U.S.C. 60508(g).

Section 1.6050S-4
U.S.C. 60508(g).

Section 1.6050X-1
U.S.C. 6050X(a), (b).

Section 1.6050Y-2
U.S.C. 6050Y(a).

Section 1.6050Y-3
U.S.C. 6050Y(b).

Section 1.6050Y-4 also
U.S.C. 6050Y(c).

Sections 1.60565-1 and 1.6055-2 also issued
under 26 U.S.C. 6055.

Section 1.6060-1 also issued under 26 U.S.C.

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

issued under 26

6060(a).

Section 1.6061-2T also issued under 26
U.S.C. 6061.

Section 1.6065-2T also issued under 26
U.S.C. 6065.

Section 1.6081-1 also issued under 26 U.S.C.
6081.

Section 1.6081-2 also issued under 26 U.S.C.
6081.

Section 1.6081-2T also issued under 26
U.S.C. 6081.

Section 1.6081-3 also issued under 26 U.S.C.
6081.

Section 1.6081-4 also issued under 26 U.S.C.
6081.

Section 1.6081-5 also issued under 26 U.S.C.
6081.
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Section 1.6081-6 also issued under 26 U.S.C.
6081.

Section 1.6081-6T also issued under 26
U.S.C. 6081.

Section 1.6081-7 also issued under 26 U.S.C.
6081.

Section 1.6081-8 also issued under 26 U.S.C.
6081(a).

Section 1.6081-9 also issued under 26 U.S.C.
6081(a).

Section 1.6081-10 also issued under 26 U.S.C.
6081.

Section 1.6081-11 also issued under 26 U.S.C.
6081.

Section 1.6109-2 also issued under 26 U.S.C.
6109(a).

Sections 1.6302-1, 1.6302-2, 1.6302-3 and
1.6302-4 also issued under 26 U.S.C. 6302(h).

Section 1.6411-4 also issued under 26 U.S.C.
6402(1) and 6411(c).

Section 1.66564-2 also issued under 26 U.S.C.
6654(n).

Section 1.6655-5 also issued under 26 U.S.C.
6655(1)(2).

Section 1.6662-6 also issued under 26 U.S.C.
6662.

Section 1.6695-1 also issued under 26 U.S.C.
6060(b) and 6695(b).

Section 1.6695-1 also issued under 26 U.S.C.
6695(b).

Section 1.6695-2 also issued under 26 U.S.C.
6695(2).

Section 1.6695-2T also
U.S.C. 6695(g).

Section 1.6851-2 also issued under 26 U.S.C
6851(d).

Section 1.75620-1 also issued under 26 U.S.C.
7520(c)(2).

Section 1.7520-1T also
U.S.C. 7520(c)(2).

Section 1.7520-2 also issued under 26 U.S.C.
7520(c)(2).

Section 1.7520-3 also issued under 26 U.S.C.
7520(c)(2).

Section 1.7520-4 also issued under 26 U.S.C.
7520(c)(2).

Section 1.7701(1)-1 also
U.S.C. 7T701(1).

Section 1.7701(1)-3 also issued under 26
U.S.C. 7701(1).

Section 1.7701(1)-4 also issued under 26
U.S.C. 7701(1) and 954(c)(6)(A).

Section 1.7702-2 also issued under 26 U.S.C.
7702(k).

Section 1.7872-5T also
U.S.C. 7872.

Section 1.7872-15 also issued under 26 U.S.C.
1275 and 7872.

Section 1.7874-1 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-1T also
U.S.C. 7874(c)(6) and (g).

Section 1.7874-2 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-3 is also issued under 26
U.S.C. 7874(c)(6) and (g).

issued under 26

issued under 26

issued under 26

issued under 26

issued under 26
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Section 1.7874-4 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-4T also
U.S.C. 7874(c)(6) and (g).

Section 1.7874-5 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-5T also
U.S.C. 7874(c)(6) and (g).

Section 1.7874-6 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-7 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-8 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-9 also issued under 26 U.S.C.
7874(c)(6) and (g).

Section 1.7874-10 also issued under 26 U.S.C.
7874(c)(4) and (g).

Section 1.7874-11 also issued under 26 U.S.C.
7874(g).

Section 1.7874-12 also issued under 26 U.S.C.
7874(g).

SOURCE: Sections 1.1401-1 through 1.1403-1
contained in T.D. 6691, 28 FR 12796, Dec. 3,
1963, unless otherwise noted.

RELATED RULES

issued under 26

issued under 26

§1.1551-1 Disallowance of surtax ex-
emption and accumulated earnings
credit.

(a) In general. If:

(1) Any corporation transfers, on or
after January 1, 1951, and before June
13, 1963, all or part of its property
(other than money) to a transferee cor-
poration,

(2) Any corporation transfers, di-
rectly or indirectly, after June 12, 1963,
all or part of its property (other than
money) to a transferee corporation, or

(3) Five or fewer individuals are in
control of a corporation and one or
more of them transfer, directly or indi-
rectly, after June 12, 1963, property
(other than money) to a transferee cor-
poration, and the transferee was cre-
ated for the purpose of acquiring such
property or was not actively engaged
in business at the time of such acquisi-
tion, and if after such transfer the
transferor or transferors are in control
of the transferee during any part of the
taxable year of the transferee, then for
such taxable year of the transferee the
Secretary or his delegate may disallow
the surtax exemption defined in section
11(d) or the accumulated earnings cred-
it of $150,000 ($100,000 in the case of tax-
able years beginning before January 1,
1975) provided in paragraph (2) or (3) of
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section 535(c), unless the transferee es-
tablishes by the clear preponderance of
the evidence that the securing of such
exemption or credit was not a major
purpose of the transfer.

(b) Purpose of section 1551. The pur-
pose of section 1551 is to prevent avoid-
ance or evasion of the surtax imposed
by section 11(c) or of the accumulated
earnings tax imposed by section 531. It
is not intended, however, that section
1551 be interpreted as delimiting or ab-
rogating any principle of law estab-
lished by judicial decision, or any ex-
isting provisions of the Code, such as
sections 269 and 482, which have the ef-
fect of preventing the avoidance or
evasion of income taxes. Such prin-
ciples of law and such provisions of the
Code, including section 1551, are not
mutually exclusive, and in appropriate
cases they may operate together or
they may operate separately.

(c) Application of section 269(b) to cases
covered by section 1551. The provisions
of section 269(b) and the authority of
the district director thereunder, to the
extent not inconsistent with the provi-
sions of section 1551, are applicable to
cases covered by section 15651. Pursuant
to the authority provided in section
269(b) the district director may allow
to the transferee any part of a surtax
exemption or accumulated earnings
credit for a taxable year for which such
exemption or credit would otherwise be
disallowed under section 1551(a); or he
may apportion such exemption or cred-
it among the corporations involved.
For example, corporation A transfers
on January 1, 1955, all of its property to
corporations B and C in exchange for
all of the stock of such corporations.
Immediately thereafter, corporation A
is dissolved and its stockholders be-
come the sole stockholders of corpora-
tions B and C. Assuming that corpora-
tions B and C are unable to establish
by the clear preponderance of the evi-
dence that the securing of the surtax
exemption defined in section 11(d) or
the accumulated earnings credit pro-
vided in section 535, or both, was not a
major purpose of the transfer, the dis-
trict director is authorized under sec-
tions 1551(c) and 269(b) to allow one
such exemption and credit and to ap-
portion such exemption and credit be-
tween corporations B and C.
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(d) Actively engaged in business. For
purposes of this section, a corporation
maintaining an office for the purpose
of preserving its corporate existence is
not considered to be ‘‘actively engaged
in business’’ even though such corpora-
tion may be deemed to be ‘‘doing busi-
ness’’ for other purposes. Similarly, for
purposes of this section, a corporation
engaged in winding up its affairs, prior
to an acquisition to which section 1551
is applicable, is not considered to be
“‘actively engaged in business.”

(e) Meaning and application of the term
““‘control”’—(1) In general. For purposes
of this section, the term ‘‘control”
means:

(1) With respect to a transferee cor-
poration described in paragraph (a) (1)
or (2) of this section, the ownership by
the transferor corporation, its share-
holders, or both, of stock possessing ei-
ther (a) at least 80 percent of the total
combined voting power of all classes of
stock entitled to vote, or (b) at least 80
percent of the total value of shares of
all classes of stock.

(ii) With respect to each corporation
described in paragraph (a)(3) of this
section, the ownership by five or fewer
individuals of stock possessing (a) at
least 80 percent of the total combined
voting power of all classes of stock en-
titled to vote or at least 80 percent of
the total value of shares of all classes
of the stock of each corporation, and
(b) more than 50 percent of the total
combined voting power of all classes of
stock entitled to vote or more than 50
percent of the total value of shares of
all classes of stock of each corporation,
taking into account the stock owner-
ship of each such individual only to the
extent such stock ownership is iden-
tical with respect to each such corpora-
tion.

(2) Special rules. In determining for
purposes of this section whether stock
possessing at least 80 percent (or more
than 50 percent in the case of subpara-
graph (1)(ii)(b) of this paragraph) of the
total combined voting power of all
classes of stock entitled to vote is
owned, all classes of such stock shall
be considered together; it is not nec-
essary that at least 80 percent (or more
than 50 percent) of each class of voting
stock be owned. Likewise, in deter-
mining for purposes of this section
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whether stock possessing at least 80
percent (or more than 50 percent) of
the total value of shares of all classes
of stock is owned, all classes of stock
of the corporation shall be considered
together; it is not necessary that at
least 80 percent (or more than 50 per-
cent) of the value of shares of each
class be owned. The fair market value
of a share shall be considered as the
value to be used for purposes of this
computation. With respect to transfers
described in paragraph (a) (2) or (3) of
this section, the ownership of stock
shall be determined in accordance with
the provisions of section 1563(e) and the
regulations thereunder. With respect to
transfers described in paragraph (a)(1)
of this section, the ownership of stock
shall be determined in accordance with
the provisions of section 544 and the
regulations thereunder, except that
constructive ownership under section
544(a)(2) shall be determined only with
respect to the individual’s spouse and
minor children. In determining control,
no stock shall be excluded because such
stock was acquired before January 1,
1951 (the effective date of section
1551(a)(1)), or June 13, 1963 (the effec-
tive date of section 1551(a) (2) and (3)).
(3) Example. This paragraph may be
illustrated by the following example:

Example. On January 1, 1964, individual A,
who owns 50 percent of the voting stock of
corporation X, and individual B, who owns 30
percent of such voting stock, transfer prop-
erty (other than money) to corporation Y
(newly created for the purpose of acquiring
such property) in exchange for all of Y’s vot-
ing stock. After the transfer, A and B own
the voting stock of corporations X and Y in
the following proportions:

i Identical
Individual Corp. X Corp. Y ownership
A s 50 30 30
B o 30 50 30
Total v 80 80 60

The transfer of property by A and B to cor-
poration Y is a transfer described in para-
graph (a)(3) of this section since (i) A and B
own at least 80 percent of the voting stock of
corporations X and Y, and (ii) taking into ac-
count each such individual’s stock ownership
only to the extent such ownership is iden-
tical with respect to each such corporation,
A and B own more than 50 percent of the vot-
ing stock of corporations X and Y.
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(f) Taxable year of allowance or dis-
allowance—(1) In general. The district
director’s authority with respect to
cases covered by section 1551 is not
limited to the taxable year of the
transferee corporation in which the
transfer of property occurs. Such au-
thority extends to the taxable year in
which the transfer occurs or any subse-
quent taxable year of the transferee
corporation if, during any part of such
year, the transferor or transferors are
in control of the transferee.

(2) Examples. This paragraph may be
illustrated by the following examples:

Example 1. On January 1, 1955, corporation
D transfers property (other than money) to
corporation E, a corporation not actively en-
gaged in business at the time of the acquisi-
tion of such property, in exchange for 60 per-
cent of the voting stock of E. During a later
taxable year of E, corporation D acquires an
additional 20 percent of such voting stock.
As a result of such additional acquisition, D
owns 80 percent of the voting stock of E. Ac-
cordingly, section 1551(a)(1) is applicable for
the taxable year in which the later acquisi-
tion of stock occurred and for each taxable
year thereafter in which the requisite con-
trol continues.

Example 2. On June 20, 1963, individual A,
who owns all of the stock of corporation X,
transfers property (other than money) to
corporation Y, a corporation not actively en-
gaged in business at the time of the acquisi-
tion of such property, in exchange for 60 per-
cent of the voting stock of Y. During a later
taxable year of Y, A acquires an additional
20 percent of such voting stock. After such
acquisition A owns at least 80 percent of the
voting stock of corporations X and Y. Ac-
cordingly, section 1551(a)(3) is applicable for
the taxable year in which the later acquisi-
tion of stock occurred and for each taxable
year thereafter in which the requisite con-
trol continues.

Example 3. Individuals A and B each owns
50 percent of the stock of corporation X. On
January 15, 1964, A transfers property (other
than money) to corporation Y (newly created
by A for the purpose of acquiring such prop-
erty) in exchange for all the stock of Y. In a
subsequent taxable year of Y, individual B
buys 50 percent of the stock which A owns in
Y (or he transfers money to Y in exchange
for its stock, as a result of which he owns 50
percent of Y’s stock). Immediately there-
after the stock ownership of A and B in cor-
poration Y is identical to their stock owner-
ship in corporation X. Accordingly, section
1551(a)(3) is applicable for the taxable year in
which B acquires stock in corporation Y (see
paragraph (g)(3) of this section) and for each
taxable year thereafter in which the req-
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uisite control continues. Moreover, if B’s ac-
quisition of stock in Y is pursuant to a pre-
existing agreement with A, A’s transfer to Y
and B’s acquisition of Y’s stock are consid-
ered a single transaction and section
1551(a)(3) also would be applicable for the
taxable year in which A’s transfer to Y took
place and for each taxable year thereafter in
which the requisite control continues.

(g) Nature of transfer—(1) Corporate
transfers before June 13, 1963. A transfer
made before June 13, 1963, by any cor-
poration of all or part of its assets,
whether or not such transfer qualifies
as a reorganization under section 368,
is within the scope of section 1551(a)(1),
except that section 1551(a)(1) does not
apply to a transfer of money only. For
example, the transfer of cash for the
purpose of expanding the business of
the transferor corporation through the
formation of a new corporation is not a
transfer within the scope of section
15651(a)(1), irrespective of whether the
new corporation uses the cash to pur-
chase from the transferor corporation
stock in trade or similar property.

(2) Corporate transfers after June 12,
1963. A direct or indirect transfer made
after June 12, 1963, by any corporation
of all or part of its assets to a trans-
feree corporation, whether or not such
transfer qualifies as a reorganization
under section 368, is within the scope of
section 1551(a)(2) except that section
15651(a)(2) does not apply to a transfer of
money only. For example, if a trans-
feror corporation transfers property to
its shareholders or to a subsidiary, the
transfer of that property by the share-
holders or the subsidiary to a trans-
feree corporation as part of the same
transaction is a transfer of property by
the transferor corporation to which
section 1551(a)(2) applies. A transfer of
property pursuant to a purchase by a
transferee corporation from a trans-
feror corporation controlling the trans-
feree is within the scope of section
15651(a)(2), whether or not the purchase
follows a transfer of cash from the con-
trolling corporation.

(3) Other transfers after June 12, 1963. A
direct or indirect transfer made after
June 12, 1963, by five or fewer individ-
uals to a transferee corporation,
whether or not such transfer qualifies
under one or more other provisions of
the Code (for example, section 351), is
within the scope of section 1551(a)(3)
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except that section 1551(a)(3) does not
apply to a transfer of money only.
Thus, if one of five or fewer individuals
who are in control of a corporation
transfers property (other than money)
to a controlled transferee corporation,
the transfer is within the scope of sec-
tion 15651(a)(3) notwithstanding that the
other individuals transfer nothing or
transfer only money.

(4) Examples. This paragraph may be
illustrated by the following examples:

Example 1. Individuals A and B each owns
50 percent of the voting stock of corporation
X. On January 15, 1964, A and B each acquires
property (other than money) from X and, as
part of the same transaction, each transfers
such property to his wholly owned corpora-
tion (newly created for the purpose of acquir-
ing such property). A and B retain substan-
tial continuing interests in corporation X.
The transfers to the two newly created cor-
porations are within the scope of section
15651(a)(2).

Example 2. Corporation W organizes cor-
poration X, a wholly owned subsidiary, for
the purpose of acquiring the properties of
corporation Y. Pursuant to a reorganization
qualifying under section 368(a)(1)(C), sub-
stantially all of the properties of corporation
Y are transferred on June 15, 1963, to cor-
poration X solely in exchange for voting
stock of corporation W. There is a transfer of
property from W to X within the meaning of
section 1551(a)(2).

Example 3. Individuals A and B, each own-
ing 50 percent of the voting stock of corpora-
tion X, organize corporation Y to which each
transfers money only in exchange for 50 per-
cent of the stock of Y. Subsequently, Y uses
such money to acquire other property from
A and B after June 12, 1963. Such acquisition
is within the scope of section 15651(a)(3).

Example 4. Individual A owns 55 percent of
the stock of corporation X. Another 25 per-
cent of corporation X’s stock is owned in the
aggregate by individuals B, C, D, and E. On
June 15, 1963, individual A transfers property
to corporation Y (newly created for the pur-
pose of acquiring such property) in exchange
for 60 percent of the stock of Y, and B, C, and
D acquire all of the remaining stock of Y.
The transfer is within the scope of section
1551(a)(3).

(h) Purpose of transfer. In deter-
mining, for purposes of this section,
whether the securing of the surtax ex-
emption or accumulated earnings cred-
it constituted ‘‘a major purpose’ of the
transfer, all circumstances relevant to
the transfer shall be considered. ‘A
major purpose’ will not be inferred
from the mere purchase of inventory
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by a subsidiary from a centralized
warehouse maintained by its parent
corporation or by another subsidiary of
the parent corporation. For disallow-
ance of the surtax exemption and accu-
mulated earnings credit under section
1551, it is not necessary that the ob-
taining of either such credit or exemp-
tion, or both, have been the sole or
principal purpose of the transfer of the
property. It is sufficient if it appears,
in the light of all the facts and cir-
cumstances, that the obtaining of such
exemption or credit, or both, was one
of the major considerations that
prompted the transfer. Thus, the secur-
ing of the surtax exemption or the ac-
cumulated earnings credit may con-
stitute ‘‘a major purpose’’ of the trans-
fer, notwithstanding that such transfer
was effected for a valid business pur-
pose and qualified as a reorganization
within the meaning of section 368. The
taxpayer’s burden of establishing by
the clear preponderance of the evidence
that the securing of either such exemp-
tion or credit or both was not ‘‘a major
purpose’ of the transfer may be met,
for example, by showing that the ob-
taining of such exemption, or credit, or
both, was not a major factor in rela-
tionship to the other consideration or
considerations which prompted the
transfer.

[T.D. 6911, 32 FR 3214, Feb. 24, 1967, as amend-
ed by T.D. 7376, 40 FR 42745, Sept. 16, 1975]

§1.1552-1 Earnings and profits.

(a) General rule. For the purpose of
determining the earnings and profits of
each member of an affiliated group
which is required to be included in a
consolidated return for such group filed
for a taxable year beginning after De-
cember 31, 1953, and ending after Au-
gust 16, 1954, the tax liability of the
group shall be allocated among the
members of the group in accordance
with one of the following methods, pur-
suant to an election under paragraph
(c) of this section:

(1)(i) The tax liability of the group
shall be apportioned among the mem-
bers of the group in accordance with
the ratio which that portion of the con-
solidated taxable income attributable
to each member of the group having
taxable income bears to the consoli-
dated taxable income.
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(ii) For consolidated return years be-
ginning after December 31, 1965, a
member’s portion of the tax liability of
the group under the method of alloca-
tion provided by subdivision (i) of this
subparagraph is an amount equal to
the tax liability of the group multi-
plied by a fraction, the numerator of
which is the taxable income of such
member, and the denominator of which
is the sum of the taxable incomes of all
the members. For purposes of this sub-
division the taxable income of a mem-
ber shall be the separate taxable in-
come determined under §1.1502-12, ad-
justed for the following items taken
into account in the computation of
consolidated taxable income:

(a) The portion of the consolidated
net operating loss deduction, the con-
solidated charitable contributions de-
duction, the consolidated dividends re-
ceived deduction, the consolidated sec-
tion 247 deduction, the consolidated
section 582(c) net loss, and the consoli-
dated section 922 deduction, attrib-
utable to such member;

(b) Such member’s capital gain net
income (net capital gain for taxable
years beginning before January 1, 1977)
(determined without regard to any net
capital loss carryover attributable to
such member);

(¢) Such member’s net capital loss
and section 1231 net loss, reduced by
the portion of the consolidated net cap-
ital loss attributable to such member;
and

(d) The portion of any consolidated
net capital loss carryover attributable
to such member which is absorbed in
the taxable year.

If the computation of the taxable in-
come of a member under this subdivi-
sion results in an excess of deductions
over gross income, then for purposes of
this subdivision such member’s taxable
income shall be zero.

(2)(i) The tax liability of the group
shall be allocated to the several mem-
bers of the group on the basis of the
percentage of the total tax which the
tax of such member if computed on a
separate return would bear to the total
amount of the taxes for all members of
the group so computed.

(ii) For consolidated return years be-
ginning after December 31, 1965, a
member’s portion of the tax liability of
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the group under the method of alloca-
tion provided by subdivision (i) of this
subparagraph is an amount equal to
the tax liability of the group multi-
plied by a fraction, the numerator of
which is the separate return tax liabil-
ity of such member, and the denomi-
nator of which is the sum of the sepa-
rate return tax liabilities of all the
members. For purposes of this subdivi-
sion the separate return tax liability of
a member is its tax liability computed
as if it has filed a separate return for
the year except that:

(a) Gains and losses on intercompany
transactions shall be taken into ac-
count as provided in §1.1502-13 as if a
consolidated return had been filed for
the year;

(b) Gains and losses relating to inven-
tory adjustments shall be taken into
account as provided in §1.1502-18 as if a
consolidated return had been filed for
the year;

(¢) Transactions with respect to
stock, bonds, or other obligations of
members shall be reflected as provided
in §1.1502-13 (f) and (g) as if a consoli-
dated return had been filed for the
year;

(d) Excess losses shall be included in
income as provided in §1.1502-19 as if a
consolidated return had been filed for
the year;

(e) In the computation of the deduc-
tion under section 167, property shall
not lose its character as new property
as a result of a transfer from one mem-
ber to another member during the
year;

(f) A dividend distributed by one
member to another member during the
year shall not be taken into account in
computing the deductions under sec-
tion 243(a)(1), 244(a), 245, or 247 (relat-
ing to deductions with respect to divi-
dends received and dividends paid);

(9) Basis shall be determined under
§§1.1502-31 and 1.1502-32, and earnings
and profits shall be determined under
§1.1502-33, as if a consolidated return
had been filed for the year;

(h) Subparagraph (2) of §1.1502-3(f)
shall apply as if a consolidated return
had been filed for the year; and

(i) For purposes of Subtitle A of the
Code, the surtax exemption of the
member shall be an amount equal to
$25,000 ($50,000 in the case of a taxable
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yvear ending in 1975), divided by the
number of members (or such portion of
$25,000 or $50,000 which is apportioned
to the member pursuant to a schedule
attached to the consolidated return for
the taxable year). (However, if for the
taxable year some or all of the mem-
bers are component members of a con-
trolled group of corporations (within
the meaning of section 1563) and if
there are other such component mem-
bers which do not join in filing the con-
solidated return for such year, the
amount to be divided among the mem-
bers filing the consolidated return
shall be (in lieu of $25,000 or $50,000) the
sum of the amounts apportioned to the
component members which join in fil-
ing the consolidated return (as deter-
mined for taxable years beginning after
December 31, 1974 under §1.1561-2(a)(2)
or §1.1561-3, whichever is applicable,
and for taxable years beginning before
January 1, 1975, under §1.561-2A(a)(2) or
§1.1561-3A whichever is applicable).)

If the computation of the separate re-
turn tax liability of a member under
this subdivision does not result in a
positive tax liability, then for purposes
of this subdivision such member’s sepa-
rate return tax liability shall be zero.

(3)(i) The tax liability of the group
(excluding the tax increases arising
from the consolidation) shall be allo-
cated on the basis of the contribution
of each member of the group to the
consolidated taxable income of the
group. Any tax increases arising from
the consolidation shall be distributed
to the several members in direct pro-
portion to the reduction in tax liability
resulting to such members from the fil-
ing of the consolidated return as meas-
ured by the difference between their
tax liabilities determined on a separate
return basis and their tax liabilities
(determined without regard to the 2-
percent increase provided by section
1503(a) and paragraph (a) of §1.1502-30A
(as contained in the 26 CFR edition re-
vised as of April 1, 1996) for taxable
yvears beginning before January 1, 1964)
based on their contributions to the
consolidated taxable income.

(ii) For consolidated return years be-
ginning after December 31, 1965, a
member’s portion of the tax liability of
the group under the method of alloca-
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tion provided by subdivision (i) of this
subparagraph shall be determined by:

(a) Allocating the tax liability of the
group in accordance with subparagraph
(1)(ii) of this paragraph, but

(b) The amount of tax liability allo-
cated to any member shall not exceed
the separate return tax liability of
such member, determined in accord-
ance with subparagraph (2)(ii) of this
paragraph, and

(¢) The sum of the amounts which
would be allocated to the members but
for (b) of this subdivision (ii) shall be
apportioned among the other members
in direct proportion to, but limited to,
the reduction in tax liability resulting
to such other members. Such reduction
for any member shall be the excess, if
any, of (I) its separate this paragraph.

(4) The tax liability of the group
shall be allocated in accordance with
any other method selected by the
group with the approval of the Com-
missioner. No method of allocation
may be approved under this subpara-
graph which may result in the alloca-
tion of a positive tax liability for a tax-
able year, among the members who are
allocated a positive tax liability for
such year, in a total amount which is
more or less than the tax liability of
the group for such year. (However, see
paragraph (d) of §1.1502-33.)

(b) Application of rules—(1) Tax liabil-
ity of the group. For purposes of section
15652 and this section, the tax liability
of the group for a taxable year shall
consist of the Federal income tax li-
ability of the group for such year de-
termined in accordance with §1.1502-2
or §1.1502-30A (as contained in the 26
CFR edition revised as of April 1, 1996),
which-ever is applicable. Thus, in the
case of a carryback of a loss or credit
to such year, although the earnings
and profits of the members of the group
may not be adjusted until the subse-
quent taxable year from which the loss
or credit was carried back, the effect of
the carryback, for purposes of this sec-
tion, shall be determined by allocating
the amount of the adjustment as a part
of the tax liability of the group for the
taxable year to which the loss or credit
is carried. For example, if a consoli-
dated net operating loss is carried back
from 1969 to 1967, the allocation of the
tax liability of the group for 1967 shall
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be recomputed in accordance with the
method of allocation used for 1967, and
the changes resulting from such re-
computation shall, for accrual method
taxpayers, be reflected in the earnings
and profits of the appropriate members
in 1969.

(2) Effect of allocation. The amount of
tax liability allocated to a corporation
as its share of the tax liability of the
group, pursuant to this section, shall
(i) result in a decrease in the earnings
and profits of such corporation in such
amount, and (ii) be treated as a liabil-
ity of such corporation for such
amount. If the full amount of such li-
ability is not paid by such corporation,
pursuant to an agreement among the
members of the group or otherwise, the
amount which is not paid will gen-
erally be treated as a distribution with
respect to stock, a contribution to cap-
ital, or a combination thereof, as the
case may be.

(c) Method of election. (1) The election
under paragraph (a) (1), (2), or (3) of
this section shall be made not later
than the time prescribed by law for fil-
ing the first consolidated return of the
group for a taxable year beginning
after December 31, 1953, and ending
after August 16, 1954 (including exten-
sions thereof). If the group elects to al-
locate its tax liability in accordance
with the method prescribed in para-
graph (a) (1), (2), or (3) of this section,
a statement shall be attached to the
return stating which method is elected.
Such statement shall be made by the
common parent corporation and shall
be binding upon all members of the
group. In the event that the group de-
sires to allocate its tax liability in ac-
cordance with any other method pursu-
ant to paragraph (a)(4) of this section,
approval of such method by the Com-
missioner must be obtained within the
time prescribed above. If such approval
is not obtained in such time, the group
shall allocate in accordance with the
method prescribed in paragraph (a)(l)
of this section. The request shall state
fully the method which the group wish-
es to apply in apportioning the tax li-
ability. Except as provided in subpara-
graph (2) of this paragraph, an election
once made shall be irrevocable and
shall be binding upon the group with
respect to the year for which made and
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for all future years for which a consoli-
dated return is filed or required to be
filed unless the Commissioner author-
izes a change to another method prior
to the time prescribed by law for filing
the return for the year in which such
change is to be effective.

(2) Each group may make a new elec-
tion to use any one of the methods pre-
scribed in paragraph (a) (1), (2), or (3) of
this section for its first consolidated
return year beginning after December
31, 1965, or in conjunction with an elec-
tion under paragraph (d) of §1.1502-33,
or may request the Commissioner’s ap-
proval of a method under paragraph
(a)(4) of this section for its first con-
solidated return year beginning after
December 31, 1965, irrespective of its
previous method of allocation under
this section. If such new election is not
made in conjunction with an election
under paragraph (d) of §1.1502-33, it
shall be effective for the first consoli-
dated return year beginning after De-
cember 31, 1965, and all succeeding
years. (See §1.1502-33 for the method of
making such new election in conjunc-
tion with an election under paragraph
(d) of §1.1502-33.) Any other such new
election (or request for the Commis-
sioner’s approval of a method under
paragraph (a)(4) of this section) shall
be made within the time prescribed by
law for filing the consolidated return
for the first taxable year beginning
after December 31, 1965 (including ex-
tensions thereof), or within 60 days
after July 3, 1968, whichever is later.
Such new election shall be made by at-
taching a statement to the consoli-
dated return for the first taxable year
beginning after December 31, 1965, or if
such election is made within the time
prescribed above but after such return
is filed, by filing a statement with the
internal revenue officer with whom
such return was filed.

(d) Failure to elect. If a group fails to
make an election in its first consoli-
dated return, or any other election, in
accordance with paragraph (c) of this
section, the method prescribed under
paragraph (a)(1) of this section shall be
applicable and shall be binding upon
the group in the same manner as if an
election had been made to so allocate.

(e) Definitions. Except as otherwise
provided in this section, the terms used
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in this section shall have the same
meaning as provided in the regulations
under section 1502.

(f) Example. The provisions of this
section may be illustrated by the fol-
lowing example:

Example. Corporation P is the common par-
ent owning all of the stock of corporations
S1 and S2, members of an affiliated group. A
consolidated return is filed for the taxable
year ending December 31, 1966, by P, S1, and
S2. For 1966 such corporations had the fol-
lowing taxable incomes or losses computed
in accordance with paragraph (a)(1)(ii) of
this section:

P 0
SL i $2,000
B2 (1,000)

The group has not made an election under
paragraph (c) of this section or paragraph (d)
of §1.1502-33. Accordingly, the method of al-
location provided by paragraph (a)(1) of this
section is in effect for the group. Assuming
that the consolidated taxable income is
equal to the sum of the members taxable in-
come and losses, or $1,000, the tax liability of
the group for the year (assuming a 22-percent
rate) is $220, all of which is allocated to S1.
S1 accordingly reduces its earnings and prof-
its in the amount of $220, irrespective of who
actually pays the tax liability. If S1 pays the
$220 tax liability there will be no further ef-
fect upon the income, earnings and profits,
or the basis of stock of any member. If, how-
ever, P pays the $220 tax liability (and such
payment is not in fact a loan from P to S1),
then P shall be treated as having made a
contribution to the capital of S1 in the
amount of $220. On the other hand, if S2 pays
the $220 tax liability (and such payment is
not in fact a loan from S2), then S2 shall be
treated as having made a distribution with
respect to its stock to P in the amount of
$220, and P shall be treated as having made
a contribution to the capital of S1 in the
amount of $220.

[T.D. 6962, 33 FR 9655, July 3, 1968, as amend-
ed by T.D. 7825, 42 FR 64694, Dec. 28, 1977;
T.D. 7728, 45 FR 72650, Nov. 3, 1980; T.D. 8560,
59 FR 41675, Aug. 15, 1994; T.D. 8597, 60 FR
36680, July 18, 1995; T.D. 8677, 61 FR 33325,
June 27, 1996]

CERTAIN CONTROLLED CORPORATIONS

§1.1561-0 Table of contents.
This section lists the table of con-
tents for §§1.1561-1 through 1.1561-3.

$§1.1561-1 General rules regarding certain tax
benefits available to the component members
of a controlled group of corporations.

(a) In general.

21

§1.1561-1

(1) Limitation.

(2) Definitions.

(b) Special rules.

(1) S Corporation.

(2) 52-563-week taxable year.

(c) Tax avoidance.

(d) Effective/applicability date.

$§1.1561-2 Special rules for allocating reduc-
tions of certain Section 1561(a) tax-benefit
items.

(a) Additional tax.

(1) Calculation.

(2) Apportionment.

(3) Examples.

(b) Reduction to the amount exempted
from the alternative minimum tax.

(1) Calculation.

(2) Apportionment.

(3) Examples.

(c) Accumulated earnings credit.

(d) [Reserved]

(e) Short taxable year not including a De-
cember 31st date.

(1) General rule.

(2) Additional rules.

(3) Calculation of the additional tax.

(4) Calculation of the alternative minimum
tax.

(5) Examples.

(f) Effective/applicability date.

$§1.1561-3 Allocation of the section 1561(a) tax
items.

(a) Filing of form.

(1) In general.

(2) Exception for component members that
are members of a consolidated group.

(b) No apportionment plan in effect.

(c) Apportionment plan in effect.

(1) Adoption of plan.

(2) Limitation on adopting a plan.

(3) Termination of plan.

(d) Effective/applicability date.

[T.D. 9476, 74 FR 68532, Dec. 28, 2009]

§1.1561-1 General rules regarding cer-
tain tax benefits available to the
component members of a controlled
group of corporations.

(a) In general—(1)—Limitation. Part II
(section 1561 and following) of sub-
chapter B of chapter 6 of the Internal
Revenue Code (Code) (part II) provides
rules to limit the amounts of certain
specified tax benefit items of compo-
nent members of a controlled group of
corporations for their tax years which
include a particular December 31st
date, or, in the case of a short taxable
year member (see section 1561(b) and
§1.1561-2(e)), the date substituted for
that December 31st date. The amount
of the tax items enumerated in section
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15661(a) available to any of the compo-
nent members of a controlled group
shall be determined for purposes of sub-
title A of the Code as if the component
members were a single corporation.
Certain other tax items also set forth
in section 1561(a) (for example, the ad-
ditional tax imposed by section 11(b)(1)
and the section 55(d)(3) phase out of the
alternative minimum tax exemption
amount) will be determined by com-
bining the positive taxable income or
positive alternative minimum taxable
income of the component members of
such a group and then allocating the
amount of such items among those
members.

(2) Definitions. For certain definitions
(including the definition of a controlled
group of corporations and a component
member) and special rules for purposes
of this part II see section 1563.

(b) Special rules—(1) S Corporation.
For purposes of this part II, the term
corporation includes a small business
corporation (as defined in section 1361).
However, for the treatment of such a
corporation as an excluded member of a
controlled group of corporations see
§1.1563-1(b)(2)(ii)(C).

(2) 52-53-week taxable year. In the case
of corporations electing a b52-53-week
taxable year under section 441(f)(1), the
provisions of this part II shall be ap-
plied in accordance with the special
rule of section 441(f)(2)(A). See §1.441-2.

(¢) Tax avoidance. The provisions of
this part II do not delimit or abrogate
any principle of law established by ju-
dicial decision, or any existing provi-
sions of the Code, such as sections 269,
482, and 1551, which serve to prevent
any avoidance or evasion of income
taxes.

(d) Effective/applicability date. This
section applies to any tax year begin-
ning on or after December 21, 2009.
However, taxpayers may apply this sec-
tion to any Federal income tax return
filed on or after December 21, 2009. For
tax years beginning before December
21, 2009, see §1.1561-1T as contained in
26 CFR part 1 in effect on April 1, 2009.

[T.D. 9476, 74 FR 68532, Dec. 28, 2009]
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§1.1561-2 Special rules for allocating
reductions of certain section
1561(a) tax-benefit items.

(a) Additional tax—(1) Calculation—()
In general. For the purpose of deter-
mining the amount, if any, of the addi-
tional tax imposed by section 11(b)(1)
(the additional tax), the taxable in-
comes of all of the component members
of a controlled group of corporations
shall be combined to determine wheth-
er either of the income thresholds for
imposing the additional tax have been
attained.

(ii) Special rules. For purposes of
paragraph (a)(1)(i) of this section—

(A) Component member means a cor-
poration that is apportioned some part
of any applicable tax bracket amount;
and

(B) Taxable income means the positive
taxable income of a component mem-
ber for its entire tax year (even if it
was not a member of the group for each
day of that tax year) that includes the
same December 31st testing date,
which is also applicable to the other
component members of that same con-
trolled group.

(2) Apportionment—(i) General rule.
Any additional tax determined under
paragraph (a)(1) of this section shall be
apportioned among such members in
the same manner as the corresponding
tax bracket of section 11(b)(1) is appor-
tioned. For rules to apportion the sec-
tion 11(b)(1) tax brackets among the
component members of a controlled
group, see §1.1561-3(b) or (c).

(ii) Apportionment methods. Unless the
component members of a controlled
group elect to use the first-in-first-out
(FIFO) method described in paragraph
(a)(2)(i1)(B) of this section, such mem-
bers are required to apportion the
amount of the additional tax using the
proportionate method described in
paragraph (a)(2)(ii)(A) of this section.
These component members may elect
the FIFO method by specifically adopt-
ing such method in their apportion-
ment plan.

(A) Proportionate method. Under the
proportionate method, the additional
tax is allocated to each component
member in the same proportion as the
portion of the tax-benefit amount that
inured to a member from utilizing
lower tax brackets bears to the amount
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of the group’s total tax-benefit amount
inuring to it from utilizing those lower
tax brackets. The tax-benefit amount
that inures to a corporation from using
a particular tax bracket is the tax sav-
ings that such corporation realizes
from having a portion of its taxable in-
come taxed at the lower rate attrib-
uted to that tax bracket instead of the
high tax rates to which it would other-
wise be subject. The steps for applying
the proportionate method of allocation
are as follows:

(I) Step 1. The regular tax (not in-
cluding the additional tax) owed by a
component member under a particular
tax bracket is divided by the total tax
owed by all component members under
that tax bracket;

(2) Step 2. The percentage calculated
under Step 1 is multiplied by the total
tax-benefit amount inuring to all the
members of the group from their use of
this tax bracket. This computed
amount equals the portion of the
group’s tax-benefit amount that inured
to such member from using its portion
of this tax bracket;

(3) Step 3. The amount determined
under Step 2 is divided by the total tax-
benefit amount, inuring to all the com-
ponent members of the group from
using all the tax brackets to which any
component member’s income was sub-
ject;

(4) Step 4. The percentage calculated
under Step 3 is multiplied by the
amount of the group’s additional tax.
The amount determined under this Step
4 equals the amount of the additional
tax apportioned to such member for
that tax bracket; and

(5) Step 5. If a component member is
liable for regular tax (not including the
additional tax) under more than one
tax bracket, that member must cal-
culate the amount of the additional tax
apportioned to it with respect to each
tax bracket. Accordingly, steps 1
through 4 must be applied for each tax
bracket applicable to that member.
The sum of all the apportioned
amounts of additional tax from each
tax bracket for which the member is
subject is the total amount of the addi-
tional tax apportioned to that member.

(B) FIFO method. Under the FIFO
method, the first dollars of the addi-
tional tax are to be allocated propor-
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tionately to the members starting with
the lowest tax bracket (that is, the
first tax bracket), up to the amount of
the tax benefit inuring to those mem-
bers from using that tax bracket. Any
remaining amount of additional tax is
then allocated proportionately among
the component members who use the
next higher tax bracket, and so on,
until the entire amount of the addi-
tional tax has been fully apportioned
among the members. For example, the
first $9,500 of the additional tax liabil-
ity of a controlled group is apportioned
entirely to the member(s) that availed
themselves of the benefit of the 15 per-
cent tax bracket.

(3) Examples. The provisions of this
paragraph (a) may be illustrated by the
following examples:

Example 1. (i) Facts. A controlled group of
corporations consists of three members: X, Y
and Z. X owns all the stock of Y and Z. Each
corporation files its separate return on a cal-
endar year basis. For calendar year 2007, the
component members of the controlled group
have an apportionment plan in effect. The
members apportioned 80% of the 15 percent
tax-bracket amount ($40,000) to X and the re-
maining 10% ($10,000) to Y. The members ap-
portioned 100% of the 25 percent tax-bracket
amount ($25,000) to Y. However, these mem-
bers have not adopted the FIFO method for
apportioning the additional taxes. Therefore,
they must follow the proportionate method.
For 2007, X had taxable income (TI) of
$40,000, Y had TI of $60,000 and Z had TI of
$100,000. Thus the total TI of the group is
$200,000.

(ii) Calculating the tax from the tax brackets
and the taxr benefit derived from such tax. (A)
Regular tax of group subject to a 15 percent tax
rate. (1) Calculating the group’s taxr which re-
sulted from applying a 15 percent tax rate. The
amount of tax under the 15 percent tax
bracket is $7,500 (15% x $50,000).

(2) The tax-benefit amount inuring to the
group from using the 15 percent taxr bracket. A
tax benefit inures to those members of the
group who avail themselves of the 15 percent
tax bracket. That tax benefit results from
having the first $50,000 of its income taxed at
the 15 percent tax rate, instead of at the 34
percent tax rate. Thus, the tax-benefit
amount inuring to this group from using the
15 percent tax bracket is $9,500 ($17,000 (34%
x $50,000) minus $7,500 (15% x $50,000)).

(B) Regular tax of group subject to a 25 per-
cent taxr rate. (1) Calculating the group’s tax
which resulted from applying a 25 percent tax
rate. The amount of tax under the 25 percent
tax bracket is $6,250 (25% x $25,000
(875,000 — $50,000)).
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(2) The tax-benefit amount inuring to the
group from using the 25 percent tax bracket. A
tax benefit inures to those members of the
group who avail themselves of the 25 percent
tax bracket. That tax benefit results from
having $25,000 of its income taxed at the 25
percent tax rate, instead of at the 34 percent
tax rate. Thus, the tax-benefit amount inur-
ing to this group from using the 25 percent
tax bracket is $2,250 ($8,500 (34% x $25,000)
minus $6,250 (25% x $25,000)).

(C) Regular tax of group subject to a 34 per-
cent taxr rate. (1) Calculating the group’s tax
which resulted from applying a 34 percent tax
rate. The amount of tax under the 34 percent
tax bracket is $42,500 (34% x $125,000 ($200,000
(total TI)—$75,000) (amount taxed at lower
rates)).

(2) The tax-benefit amount inuring to the
group from using the 34 percent tax bracket.
The group’s total TI of $200,000 is less than
the $15,000,000 income threshold for imposing
any 3 percent additional tax on the group.
Therefore, there is no tax benefit inuring to
the members of this group for using the 34
percent tax bracket.

(D) The computation of the additional tax.
Since the combined TI of the group exceeds
$100,000, a 5 percent additional tax is imposed
on the group. That 5 percent additional tax
is the lesser amount of 5 percent of the
group’s taxable income exceeding $100,000 or
$11,750. Five percent of that excess amount of
taxable income 1is $5,000 (5% x $100,000
($200,000 — $100,000)). Since $5,000 is less than
$11,750, the group’s 5 percent additional tax
is $5,000.

(iii) Apportioning the amount of additional
tax to each applicable tax bracket. (A) The ap-
portioned tax under each bracket. The amount
of tax owed by each member under each tax
bracket pursuant to the apportionment plan
is as follows:

Name of | Amount of tax | Amount of tax | Amount of tax
compo- owed under owed under owed under
nent the 15% tax the 25% tax the 34% tax
member bracket bracket bracket
X . $6,000 0 0
Y . 1,500 $6,250 $8,500
Z . 0 0 34,000

(B) Apportioning the 5 percent additional tax
among the component members of the controlled
group. Since the group did not elect to adopt
the FIFO method of apportionment, it is re-
quired to apportion the $5,000 of its 5 percent
additional tax pursuant to the proportionate
method in the following manner:

(I) Amount of the additional tax apportioned
to X. Pursuant to the plan, X was liable for
$6,000 of the group’s $7,500 regular tax (80%)
owed under the 15 percent tax bracket (and X
is not liable for any regular tax under any
higher tax bracket). See Step 1 of paragraph
(a)(2)(i1)(A) of this section. X’s portion of the
group’s tax benefit which it derived from

24

26 CFR Ch. | (4-1-23 Edition)

using the 15 percent tax rate is $7,600 (0.8 x
$9,500). See Step 2. The tax benefit inuring to
the entire group from using the 15 percent
and 25 percent tax brackets is $11,750 ($9,500
(from the 15 percent tax bracket) + $2,250
(from the 25 percent tax bracket)). So, X’s
percentage portion of the group’s total tax
benefit is $7,600/$11,750 (64.68%). See Step 3.
Thus, X’s allocated portion of the 5 percent
additional tax from using the 15 percent tax
bracket is $3,234 (0.6468 x $5,000). See Step 4.

(2) Amount of the additional taxr apportioned
to Y. (i) Regular taxr apportioned to Y from
using the 15 percent taxr bracket. Pursuant to
the plan, Y was liable for the remaining
$1,600 of the group’s $7,500 regular tax (20%)
owed under the 15 percent tax bracket. See
Step 1. Y’s portion of the group’s tax benefit
which it derived from using the 15 percent
tax rate is $1,900 ($9,500—-$7,600, or 0.2 X
$9,500). See Step 2. So, Y’s percentage portion
of the group’s total tax benefit is $1,900/
$11,750 (16.17%). See Step 3. Thus, Y’s allo-
cated portion of the 5 percent additional tax
from using the 15 percent tax bracket is $809
(0.1617 x $5,000). See Step 4.

(ii) Regular tax apportioned to Y from using
the 25 percent tax bracket. Pursuant to the
plan, Y was liable for 100% of the group’s reg-
ular tax owed under the 25 percent tax
bracket, an amount of $6,250. See Step 1. Y is,
therefore, entitled to 100% of the group’s tax
benefit which it derived from using this tax
bracket, an amount of $2,250. See Step 2. So,
Y’s percentage portion of the group’s total
tax benefit is $2,250/$11,750 (19.15%). See Step
3. Thus, Y’s allocated portion of the 5 per-
cent additional tax from using the 25 percent
tax bracket is $957 (0.1915 x $5,000). See Step 4.
Y’s total allocated portion of the additional
tax is $1,766 ($809 + $957). See Step 5.

Example 2. (i) Facts. The facts are the same
as in Example 1, except that on August 31,
2007, X of the X-Y-Z controlled group sold all
of the stock of Z to M of the M-N controlled
group, a pair of corporations unrelated to
the X-Y group. Pursuant to the terms of the
sales agreement, the members of the M-N
group properly notified the members of the
X-Y group on a timely basis that Z’s taxable
income for its 2007 tax year, as based on the
group’s December 31st testing date, was
$100,000.

(ii) Controlled group analysis. On December
31st, 2007, X and Y are members of the selling
controlled group and M, N and Z are mem-
bers of the buying controlled group. How-
ever, pursuant to section 1563(b)(3), Z is
treated as an additional member of the X-Y
group on December3lst 2007, since it was a
member for at least one-half the number of
days (243 out of 364) during the period begin-
ning on January 1 and ending on December
30, 2007. Conversely, pursuant to section
1563(b)(2)(A), Z is treated as an excluded
member of the M-N controlled group. There-
fore, on December 3l1st, 2007, X, Y, and Z
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qualify as component members of the selling
group, and only M and N qualify as compo-
nent members of the buying group.

(iii) Additional tax analysis. With regard to
X and Y’s 2007 tax years, X and Y together
owed $5,000 of additional tax, as calculated in
Example 1. X’s allocated portion of the addi-
tional tax is $3,234, as calculated in the man-
ner set forth in Example 1. Y’s allocated por-
tion of the additional tax is $1,766, also as
calculated in the manner set forth in Exam-
ple 1.

Example 3. (i) Facts. The facts are the same
as in Example 2, except that in 2012, pursuant
to an IRS audit, Z’s 2007 taxable income was
re-determined. It was adjusted by an income
increase of $10,000. Pursuant to the terms of
the sales agreement, the members of the M-
N group timely notified the members of the
X-Y group of Z’s income adjustment.

(ii) Additional taxr analysis. For 2007 the X-
Y-Z group owed a revised additional tax in
the amount of $5,500, allocated as follows:
$3,557.40 to X and $1,942.60 to Y. X and Y each
filed an amended 2007 tax return to report
their portions of the $500 increase to the
group’s additional tax. Pursuant to their ap-
portionment plan for allocating their regular
tax, and as a result of defaulting to the pro-
portionate method for allocating the group’s
additional tax, X reported $323.40 as its share
of the group’s increase to its additional tax
and Y reported $176.60 as its share of the
group’s increase to its additional tax.

Example 4. The facts are the same as in Ex-
ample 1, except that the members elected in
their apportionment plan to adopt the FIFO
method for apportioning the additional tax.
Under the FIFO method, the 5 percent addi-
tional tax amount of $5,000 will be appor-
tioned entirely to those members who would
benefit from using the 15 percent tax brack-
et, by reason that $5,000 of the group’s addi-
tional tax is less than $9,500, which is the full
tax-benefit amount inuring to a controlled
group from having a 15 percent tax rate ap-
plied to the full income bracket subject to
that rate. Since X derived 80 percent of the
group’s tax benefit by its use of the 15 per-
cent tax bracket, its share of the group’s 5
percent additional tax is $4,000 (80% x $5,000),
and Y’s share of the group’s 5 percent addi-
tional tax is, therefore, $1,000, which is the
remaining amount of the group’s 5 percent
additional tax, attributable to the 15 percent
tax bracket.

(b) Reduction to the amount exempted
from the alternative minimum tax—(1)
Calculation. The alternative minimum
taxable incomes of the component
members of a controlled group of cor-
porations shall be taken into account
in calculating the reduction set forth
in section 55(d)(3) to the amount ex-
empted from the alternative minimum
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tax (the exemption amount). For pur-
poses of the preceding sentence, alter-
native minimum taxable income means
the positive alternative minimum tax-
able income of a component member
for its entire tax year (even if it was
not a member of the group for each day
of that tax year) that includes the
same December 31st testing date,
which is also applicable to the other
component members of that same con-
trolled group.

(2) Apportionment. Any reduction to
the exemption amount shall be appor-
tioned to the component members of a
controlled group in the same manner
that the amount of the exemption (pro-
vided in section 55(d)(2)) to the alter-
native minimum tax was allocated
under section 1561(a). For rules to ap-
portion the section 55(d)(2) exemption
amount among the component mem-
bers of a controlled group, see §1.1561—
3(b) or (c).

(3) Examples. The provisions of this
paragraph (b) may be illustrated by the
following example:

Example. (i) Facts. A controlled group of
corporations consists of three members: X, Y
and Z. X owns all of the stock of Y and Z.
Each corporation files its separate return on
a calendar year basis. For calendar year 2007,
the component members of this controlled
group have an apportionment plan in effect.
The group has chosen to apportion the entire
section 55(d)(2) exemption amount of $40,000
to Z. For 2007, X had alternative minimum
taxable income (AMTI) of $40,000, Y had
AMTTI of $60,000 and Z had AMTI of $100,000.
Thus the total AMTI of the group is $200,000.

(ii) Calculating the reduction to the exemp-
tion amount. Section 55(d)(3)(A) provides that
the section 55(d)(2) exemption amount shall
be reduced (but not below zero) by an
amount equal to 25 percent of the amount by
which the AMTI of a corporation exceeds
$150,000. For the purpose of computing the
group’s AMTI, the AMTI of each of the com-
ponent members, for their tax years that
have the same December 31lst testing date,
shall be taken into account. In accordance
with these provisions, the $40,000 exemption
amount is reduced by $12,500 (256% x $50,000
($200,000 — $150,000)). Pursuant to the group’s
allocation plan, the entire $12,500 reduction
to the exemption amount is allocated to Z.
Thus, after such allocation, Z’s $40,000 ex-
emption amount is reduced to $27,500
($40,000 — $12,500).

(c) Accumulated earnings credit. The
component members of a controlled
group of corporations are permitted to
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allocate the amount of the accumu-
lated earnings credit unequally if they
have an apportionment plan in effect.

(d) [Reserved]

(e) Short taxable years not including a
December 31st date—(1) General rule. If a
corporation has a short taxable year
not including a December 3lst date
and, after applying the rules of section
1561(b) and paragraph (e)(2)(i) of this
section, it qualifies as a component
member of the group with respect to
its short taxable year (short-year mem-
ber), then, for purposes of subtitle A of
the Internal Revenue Code, the amount
of any tax-benefit item described in
section 1561(b) allocated to that compo-
nent member’s short taxable year shall
be the amount specified in section
1561(a) for that item, divided by the
number of corporations which are com-
ponent members of that group on the
last day of that component member’s
short taxable year. The component
members of such group may not appor-
tion, by an apportionment plan, an
amount of such tax-benefit item to any
short-year member that differs from
equal apportionment of that item.

(2) Additional rules. For purposes of
paragraph (e)(1) of this section—

(i) Section 1563(b) shall be applied as
if the last day of the taxable year of a
short-year member were substituted
for December 31st; and

(ii) The term short taxable year does
not refer to any portion of a tax year of
a corporation for which its income is
required to be included in a consoli-
dated return pursuant to §1.15602-76(b).

(3) Calculation of the additional tax. A
short-year member (as defined in para-
graph (e)(1) of this section) for its short
taxable year calculates its additional
tax liability imposed by section 11(b)(1)
only on its own income, and therefore
the subsequent calculation of the addi-
tional tax liability with regard to the
remaining members of the group will
not include the income of this short-
year member.

(4) Calculation of the alternative min-
imum tax. If a component member has a
tax year of less than 12 months, wheth-
er or not such tax year includes a De-
cember 31st date, see section 443(d) for
the annualization method required for
calculating the alternative minimum
tax.
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(5) Examples. The provisions of this
paragraph (e) may be illustrated by the
following examples:

Example 1. Formation of a new member of a
controlled group—(i) Facts. On January 2, 2007,
corporation X transfers cash to mewly formed
corporation Y (which begins business on that
date) and receives all of the stock of Y in re-
turn. X also owns all of the stock of corporation
Z on each day of 2006 and 2007. X, Y and Z
have an apportionment plan in effect, appor-
tioning the 15 percent taxbracket amount as fol-
lows: 40% ($20,000) to each of X and Y and 20%
($10,000) to Z. X, Y and Z each file a separate
return with respect to the group’s December
31st, 2007 testing date. X is on a calendar tax
year and Z is on a fiscal taxr year ending on
March 31. Y adopts a fiscal year ending on June
30 and timely files a tax return for its short tax-
able year beginning on January 2, 2007, and
ending on June 30, 2007. (ii) Y’s short taxable
year. On June 30, 2007, Y is a component
member of a parentsubsidiary controlled
group of corporations composed of X, Y and
Z. Pursuant to paragraph (e)(1) of this sec-
tion, the group may not apportion any
amount of the 15 percent tax bracket to Y’s
short taxable year ending on June 30, 2007.
Rather, Y is entitled to exactly 15 of such
bracket amount, or $16,667.

(iil) The members’ subsequent tax years. On
December 31st, 2007, X, Y and Z are compo-
nent members of a parent-subsidiary con-
trolled group of corporations. For their tax
years that include December 31st, 2007 (X’s
calendar year ending December 31st, 2007, Z’s
fiscal year ending March 31, 2008 and Y’s fis-
cal year ending June 30, 2008), X, Y and Z ap-
portion among themselves the full amount of
all of the applicable tax brackets pursuant to
their apportionment plan. For example, 40%
of the 15 percent tax-bracket amount, or
$20,000, was apportioned to each of X and Y,
and the remaining 10%, or $10,000, was appor-
tioned to Z.

Example 2. Allocating a tax bracket to the
short taxable year of a liquidated member of a
controlled group—(i) Facts. On January 1, 2007,
corporation P owns all of the stock of corpora-
tions S1, S>» and Ss (the P group). Each of these
four component members of the P group, with
respect to the group’s December 31st, 2007 test-
ing date, files its separate return on a calendar
year basis. These members have an apportion-
ment plan in effect (the P group plan) under
which S, and S, are each entitled to 40% of the
15 percent tax-bracket amount ($20,000), and P
and Ss are each entitled to 10% of the 15 percent
tax-bracket amount ($5,000). On May 31, 2007,
Sy liquidates and therefore files a return for the
short taxable year beginning on January 1, 2007,
and ending on May 31, 2007. On July 31, 2007,
S liquidates and therefore files a return for the
short taxable year beginning on January 1, 2007
and ending on July 31, 2007. P and Ss each file
a return for their 2007 calendar tax years. (ii)
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Apportionment of the 15 percent tax bracket to
Sy for its short taxable year. On May 31, 2007,
S; is a component member of the P group
composed of P, S;, S, and S;. Pursuant to
paragraph (e)(1) of this section, the group
may not apportion any amount of the 15 per-
cent tax bracket to S;’s short taxable year
ending on June 30, 2007. Rather, S, is entitled
to exactly % of such bracket amount, or
$12,500.

(iii) Apportionment of the 15 percent taxr
bracket to S, for its short taxable year. On July
31, 2007, S, is a component member of the P
group composed of P, S, and S;. Pursuant to
paragraph (e)(1) of this section, the group
may not apportion any amount of the 15 per-
cent tax bracket to S,’s short taxable year
ending on June 30, 2007. Rather, S, is entitled
to exactly % of such bracket amount, or
$16,667.

(iv) Apportionment of the 15 percent tax
bracket to P and S; for each of their calendar
tax years. On December 31st, 2007, P and S;
are component members of the P group. Ac-
cordingly, for P and Si3’s 2007 calendar tax
year, they are each apportioned $25,000 of the
15 percent tax bracket, pursuant to the ap-
plicable P group plan.

Example 3. Liquidation of member after its
transfer to another controlled group—(i) Facts.
The facts are the same as in Example 2, except
that P, on April 30, 2007, sold all of the stock of
S> to the M-N controlled group. At the time of
the sale, M and N are both unrelated to any
members of the P group. As in Example 2, S>
liquidates on July 31, 2007, and therefore files a
taxr return for its short taxable year beginning
on January 1, 2007, and ending on July 31, 2007.
Pursuant to the sales agreement, the N-M group
timely notified P that S, had liquidated. (ii)
Controlled group analysis. On April 30, 2007,
the date of the sale of S,, the P group reason-
ably expected that S, would be treated as an
excluded member with respect to its Decem-
ber 31st, 2007 testing date. On that April 30th
date, S; had been a member of the P group
for less than one-half the number of days of
what it expected would be a full 2007 cal-
endar tax year preceding December 31st, 2007
(120 days (January 1-April 30) out of 364 days
(January 1-December 30)). Yet, as a result of
S,’s subsequent liquidation by the M-N
group prior to December 31st, 2007, S, became
a component member of the P group with re-
spect to the P group’s December 31st, 2007
testing date. With respect to that December
31st testing date, S, thus was a member of
the P group for more than one-half of the
number of days of its tax year ending on
July 31, 2007, which days proceeded December
31st, 2007 (120 days (January 1-April 30 of
2007) out of 211 days (January 1-July 30 of
2007)). The allocation of the 15 percent tax-
bracket amount to the P group members is
determined in the same manner as in Exam-
ple 2 and, therefore, the bracket amounts al-
located to P, S;, S; and S; are the same as
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determined in Example 2. The allocation of
the bracket amounts would be the same if, at
the time P sold all of the S, stock, the par-
ties had made a section 338(h)(10) election.

Example 4. Short tax year including a Decem-
ber 31st date. Corporation X owns all of the
stock of corporations Y and Z. X, Y and Z
each file separate returns. X and Y are on a
calendar tax year and Z is on a fiscal tax
year beginning October 1 and ending Sep-
tember 30. On January 2, 2007, Z liquidates.
Because Z’s final tax year (beginning on Oc-
tober 1, 2006 and ending on January 2, 2007)
includes a December 31st date, that is, De-
cember 31, 2006, it is therefore not subject to
the short taxable year rule provided by sec-
tion 1561(b) and paragraph (e) of this section.
Accordingly, Z is a component member of
the X-Y-Z group, for the group’s December
31st, 2006 testing date. Thus, the rules of this
paragraph (e) do not limit the amount of any
of the tax-benefit items of section 1561(a)
available to Z or to this controlled group.

(f) Effective/applicability date. This section
applies to any tax year beginning on or after
December 21, 2009. However, taxpayers may
apply this section to any Federal income tax
return filed on or after December 21, 2009.
For tax years beginning before December 21,
2009, see §1.1561-2T as contained in 26 CFR
part 1 in effect on April 1, 2009.

[T.D. 9476, 74 FR 68533, Dec. 28, 2009]

§1.1561-3 Allocation of the section
1561(a) tax items.

(a) Filing of form—(1) In general. For
each tax year that a corporation is a
component member of the same con-
trolled group of corporations on a De-
cember 31st (its testing date), or, in the
case of a short-year member (see sec-
tion 1561(b) and §1.1561-2(e)), the date
substituted for that December 31st date
(its testing date), such corporation and
all the other component members of
such group each must file the required
form (that is, Schedule O or any suc-
cessor form) with the Federal income
tax return for that component mem-
ber’s tax year that includes a par-
ticular testing date. Each such cor-
poration must file that form with its
return whether or not—

(i) An apportionment plan is in ef-
fect; or

(ii) Any change is made to the
group’s apportionment of its section
15661(a) tax benefit items from the pre-
vious year.

(2) Exception for component members
that are members of a consolidated group.
If any of the component members of a
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controlled group of corporations are
also members of a consolidated group,
the parent of such consolidated group
shall file only one form on behalf of all
such members. Such form shall contain
the information required for each such
member.

(b) No apportionment plan in effect. If
the component members of a con-
trolled group of corporations do not
have an apportionment plan in effect,
the amounts of the section 1561(a)
items must be divided equally among
all such members. For purposes of the
preceding sentence, if any of the com-
ponent members of a controlled group
of corporations are also members of a
consolidated group, such members will
each be treated as a separate compo-
nent member of the controlled group.

(c) Apportionment plan in effect—(1)
Adoption of plan. The component mem-
bers of a controlled group of corpora-
tions consent to the adoption (or
amendment) of an apportionment plan
by checking the box to that effect on
such form. For purposes of this para-
graph (¢)—

(i) An apportionment plan that is
adopted (including a plan that has been
amended) continues in effect until it is
terminated;

(ii) A consolidated group is treated
collectively as one component member
of such group. This treatment occurs
even where a member of that consoli-
dated group has joined or left the
group, if after such corporation joins or
leaves the consolidated group, that
group remains in existence, pursuant
to §1.1502-75(d); and

(iii) The members must allocate the
amounts of the section 1561(a) items
between/among themselves as de-
scribed in the plan.

(2) Limitation on adopting a plan—@)
Sufficient statute of limitations period for
making an assessment of tar. The mem-
bers may only adopt or amend such a
plan if there is at least one year re-
maining in the statutory period (in-
cluding any extensions thereof) for the
assessment of a deficiency against
every member the tax liability of
which would be increased by the adop-
tion of such a plan.

(ii) Insufficient statute of limitations
period for making an assessment of tax. If
any member cannot satisfy the require-
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ment of paragraph (c¢)(2)(i) of this sec-
tion, the members may not adopt or
amend such a plan unless the member
not satisfying such requirement has
entered into an agreement with the In-
ternal Revenue Service to extend the
statute of limitations for the limited
purpose of assessing any deficiency
against such member attributable to
the adoption of such a plan.

(38) Termination of plan. An apportion-
ment plan that is in effect for the com-
ponent members of a controlled group
with respect to a preceding December
31st is terminated with respect to the
current December 31st if—

(i) Each member of such group con-
sents to the termination of such a plan
for the current December 31st by
checking the box to that effect on its
form;

(ii) The controlled group ceases to re-
main in existence (within the meaning
of section 1563(a)) during the calendar
year ending on the current December
31st;

(iii) Any corporation which was a
component member of such group on
the preceding December 31st is not a
component member of such group on
the current December 31st; or

(iv) Any corporation which was not a
component member of such group on
the preceding December 31st is a com-
ponent member of such group on the
current December 31st.

(d) Effective/applicability date. This
section applies to any tax year begin-
ning on or after December 21, 2009.
However, taxpayers may apply this sec-
tion to any Federal income tax return
filed on or after December 21, 2009. For
tax years beginning before December
21, 2009, see §1.1561-3T as contained in
26 CFR part 1 in effect on April 1, 2009.

[T.D. 9476, 74 FR 68536, Dec. 28, 2009]

§1.1563-1 Definition of controlled
group of corporations and compo-
nent members and related concepts.

(a) Controlled group of corporations—

(1) In general—@{i) Types of controlled

groups. For purposes of sections 1561

through 1563, the term controlled group

of corporations means any group of cor-
porations which is—

(A) A parent-subsidiary controlled
group (as defined in paragraph (a)(2) of
this section);
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(B) A brother-sister controlled group (as
defined in paragraph (a)3)(i) of this
section);

(C) A combined group (as defined in
paragraph (a)(4) of this section); or

(D) A life insurance controlled group
(as defined in paragraph (a)(b) of this
section).

(ii) Special rules. In determining
whether a corporation is included in a
controlled group of corporations, sec-
tion 15663(b) and paragraph (b) of this
section shall not be taken into ac-
count. For rules defining a component
member of a controlled group of cor-
porations, including rules defining an
excluded member and an additional
member, see section 1563(b) and para-
graph (b) of this section.

(iii) Cross reference. For the exclusion
of certain stock for purposes of apply-
ing the definitions contained in this
paragraph, see section 1563(c) and
§1.1563-2.

(2) Parent-subsidiary controlled group—
(i) Definition. The term parent-sub-
sidiary controlled group means one or
more chains of corporations connected
through stock ownership with a com-
mon parent corporation if—

(A) Stock possessing at least 80 per-
cent of the total combined voting
power of all classes of stock entitled to
vote or at least 80 percent of the total
value of shares of all classes of stock of
each of the corporations, except the
common parent corporation, is owned
(directly and with the application of
§1.1563-3(b)(1), relating to options) by
one or more of the other corporations;
and

(B) The common parent corporation
owns (directly and with the application
of §1.1563-3(b)(1), relating to options)
stock possessing at least 80 percent of
the total combined voting power of all
classes of stock entitled to vote or at
least 80 percent of the total value of
shares of all classes of stock of at least
one of the other corporations, exclud-
ing, in computing such voting power or
value, stock owned directly by such
other corporations.

(ii) Examples. The definition of a par-
ent-subsidiary controlled group of cor-
porations may be illustrated by the fol-
lowing examples:

Example 1. P Corporation owns stock pos-
sessing 80 percent of the total combined vot-
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ing power of all classes of stock entitled to
vote of S Corporation. P is the common par-
ent of a parent-subsidiary controlled group
consisting of member corporations P and S.

Example 2. Assume the same facts as in Ex-
ample 1. Assume further that S owns stock
possessing 80 percent of the total value of
shares of all classes of stock of X Corpora-
tion. P is the common parent of a parent-
subsidiary controlled group consisting of
member corporations P, S, and X. The result
would be the same if P, rather than S, owned
the X stock.

Example 3. P Corporation owns 80 percent
of the only class of stock of S Corporation
and S, in turn, owns 40 percent of the only
class of stock of X Corporation. P also owns
80 percent of the only class of stock of Y Cor-
poration and Y, in turn, owns 40 percent of
the only class of stock of X. P is the common
parent of a parent-subsidiary controlled
group consisting of member corporations P,
S, X,and Y.

Example 4. P Corporation owns 75 percent
of the only class of stock of Y and Z Corpora-
tions; Y owns all the remaining stock of Z;
and Z owns all the remaining stock of Y.
Since intercompany stockholdings are ex-
cluded (that is, are not treated as out-
standing) for purposes of determining wheth-
er P owns stock possessing at least 80 per-
cent of the voting power or value of at least
one of the other corporations, P is treated as
the owner of stock possessing 100 percent of
the voting power and value of Y and of Z for
purposes of paragraph (a)(2)(i)(B) of this sec-
tion. Also, stock possessing 100 percent of
the voting power and value of Y and Z is
owned by the other corporations in the group
within the meaning of paragraph (a)(2)(i)(A)
of this section. (P and Y together own stock
possessing 100 percent of the voting power
and value of Z, and P and Z together own
stock possessing 100 percent of the voting
power and value of Y.) Therefore, P is the
common parent of a parent-subsidiary con-
trolled group of corporations consisting of
member corporations P, Y, and Z.

(3) Brother-sister controlled group—(i)
Definition. The term brother-sister con-
trolled group means two or more cor-
porations if the same five or fewer per-
sons who are individuals, estates, or
trusts own (directly and with the appli-
cation of the rules contained in §1.1563—
3(b)) stock possessing more than 50 per-
cent of the total combined voting
power of all classes of stock entitled to
vote or more than 50 percent of the
total value of shares of all classes of
stock of each corporation, taking into
account the stock ownership of each
such person only to the extent such
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stock ownership is identical with re-
spect to each such corporation.

(i1) Additional stock ownership require-
ment for purposes of certain other provi-
sions of law. For purposes of any provi-
sion of law (other than sections 1561
through 1563) that incorporates the sec-
tion 1563(a) definition of a controlled
group, the term brother-sister controlled
group means two or more corporations
if the same five or fewer persons who
are individuals, estates, or trusts own
(directly and with the application of
the rules contained in §1.1563-3(b))
stock possessing—

(A) At least 80 percent of the total
combined voting power of all classes of
stock entitled to vote or at least 80
percent of the total value of shares of
all classes of stock of each corporation
(the 80 percent requirement);

(B) More than 50 percent of the total
combined voting power of all classes of
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stock entitled to vote or more than 50
percent of the total value of shares of
all classes of stock of each corporation,
taking into account the stock owner-
ship of each such person only to the ex-
tent such stock ownership is identical
with respect to each such corporation
(the more-than-50 percent identical
ownership requirement); and

(C) The five or fewer persons whose
stock ownership is considered for pur-
poses of the 80 percent requirement
must be the same persons whose stock
ownership is considered for purposes of
the more-than-50 percent identical
ownership requirement.

(iii) Examples. The principles of para-
graph (a)(3)(ii) of this section may be
illustrated by the following examples:

Example 1. (i) The outstanding stock of cor-
porations P, W, X, Y, and Z, which have only
one class of stock outstanding, is owned by
the following unrelated individuals:

Individuals P (%) W (%) X (%) Y (%) Z (%) o'v‘\’/ﬁg‘r'scﬁ'p
55 51 55 55 55 | 51.
45 49| ... | (45% in P and W).
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moow>

100

100

(ii) Corporations P and W are members of
a brother-sister controlled group of corpora-
tions. Although the more-than-50 percent
identical ownership requirement is met for
all 5 corporations, corporations X, Y, and Z
are not members because at least 80 percent
of the stock of each of those corporations is
not owned by the same 5 or fewer persons
whose stock ownership is considered for pur-
poses of the more-than-50 percent identical
ownership requirement.

Example 2. (i) The outstanding stock of cor-
porations X and Y, which have only one class
of stock outstanding, is owned by the fol-
lowing unrelated individuals:

Corporations
Individuals
X (%) Y (%)
12 12
12 12
12 12
12 12
13 13
13 13
13 13
13 13
Total .o 100 100
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(ii) Any group of five of the shareholders
will own more than 50 percent of the stock in
each corporation, in identical holdings. How-
ever, X and Y are not members of a brother-
sister controlled group because at least 80
percent of the stock of each corporation is
not owned by the same five or fewer persons.

Example 3. (i) Corporation X and Y each
have two classes of stock outstanding, vot-
ing common and non-voting common. (None
of this stock is excluded from the definition
of stock under section 1563(c).) Unrelated in-
dividuals A and B own the following percent-
ages of the class of stock entitled to vote
(voting) and of the total value of shares of
all classes of stock (value) in each of cor-
porations X and Y:

Individ- Corporations
uals X Y
AL 100% voting; 60% value | 75% voting; 60% value.
B .. 0% voting; 10% value ... | 25% voting; 10% value.

(ii) No other shareholder of X owns (or is
considered to own) any stock in Y. X and Y
are a brother-sister controlled group of cor-
porations. The group meets the more-than-50
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percent identical ownership requirement be-
cause A and B own more than 50 percent of
the total value of shares of all classes of
stock of X and Y in identical holdings. (The
group also meets the more-than-50 percent
identical ownership requirement because of
A’s voting stock ownership.) The group
meets the 80 percent requirement because A
and B own at least 80 percent of the total
combined voting power of all classes of stock
entitled to vote.

Example 4. Assume the same facts as in Ex-
ample 3 except that the value of the stock
owned by A and B is not more than 50 per-
cent of the total value of shares of all classes
of stock of each corporation in identical
holdings. X and Y are not a brother-sister
controlled group of corporations. The group
meets the more-than-50 percent identical
ownership requirement because A owns more
than 50 percent of the total combined voting
power of the voting stock of each corpora-
tion. For purposes of the 80 percent require-
ment, B’s voting stock in Y cannot be com-
bined with A’s voting stock in Y since B, who
does not own any voting stock in X, is not a
person whose ownership is considered for
purposes of the more-than-50 percent iden-
tical ownership requirement. Because no
other shareholder owns stock in both X and
Y, these other shareholders’ stock ownership
is not counted towards meeting either the
more-than-50 percent identical ownership re-
quirement or the 80 percent ownership re-
quirement.

(iv) Special rule if prior law applies.
Paragraph (a)(3)(ii) of this section, as
amended by TD 8179, applies to taxable
years ending on or after December 31,
1970. See, however, the transitional
rule in paragraph (d) of this section.

(4) Combined group—((i) Definition. The
term combined group means any group
of three or more corporations if—

(A) Each such corporation is a mem-
ber of either a parent-subsidiary con-
trolled group of corporations or a
brother-sister controlled group of cor-
porations; and

(B) At least one of such corporations
is the common parent of a parent-sub-
sidiary controlled group and also is a
member of a brother-sister controlled
group.

(ii) Examples. The definition of a com-
bined group of corporations may be il-
lustrated by the following examples:

Example 1. A, an individual, owns stock
possessing 80 percent of the total combined
voting power of all classes of the stock of
corporations X and Y. Y, in turn, owns stock
possessing 80 percent of the total combined
voting power of all classes of the stock of
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corporation Z. X, Y, and Z are members of
the same combined group since—

(i) X, Y, and Z are each members of either
a parent-subsidiary or brother-sister con-
trolled group of corporations; and

(ii) Y is the common parent of a parent-
subsidiary controlled group of corporations
consisting of Y and Z, and also is a member
of a brother-sister controlled group of cor-
porations consisting of X and Y.

Example 2. Assume the same facts as in Ex-
ample 1, and further assume that corporation
X owns 80 percent of the total value of shares
of all classes of stock of corporation S. X, Y,
Z, and S are members of the same combined
group.

(5) Life insurance controlled group—(@i)
Definition. The term life insurance con-
trolled group means two or more life in-
surance companies each of which is a
member of a controlled group of cor-
porations described in paragraph (a)(2),
(a)(3)(1), or (a)(4) of this section and to
which §1.1502-47(f)(6) does not apply.
Such insurance companies shall be
treated as a controlled group of cor-
porations separate from any other cor-
porations which are members of a con-
trolled group described in such para-
graph (a)(2), (a)(3)(i), or (a)(4) of this
section. For purposes of this section,
the common parent of the controlled
group described in paragraph (a)(2) of
this section shall be referred to as the
common parent of the life insurance
controlled group.

(ii) Examples. The following examples
illustrate the definition of a life insur-
ance controlled group. In these exam-
ples, L indicates a life company, an-
other letter indicates a nonlife com-
pany and each corporation uses the cal-
endar year as its taxable year:

Example 1. Since January 1, 1999, corpora-
tion P has owned all the stock of corpora-
tions L, and Y, and L; has owned all the
stock of corporation X. On January 1, 2005, Y
acquired all of the stock of corporation L.
Since L, and L, are members of a parent-
subsidiary controlled group of corporations,
such companies are treated as members of a
life insurance controlled group separate from
the parent-subsidiary controlled group con-
sisting of P, X and Y. For purposes of this
section, P is referred to as the common par-
ent of the life insurance controlled group
even though P is not a member of such
group.

Example 2. The facts are the same as in Ex-
ample 1, except that, beginning with the 2005
tax year, the P affiliated group elected to
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file a consolidated return and P made a sec-
tion 1504(c)(2) election. Pursuant to para-
graph (a)(5)(i) of this section, L., and L, are
not members of a separate life insurance
controlled group. Instead, P, X, Y, L; and L,
constitute one controlled group. See §1.1502—
47()(6).

(6) Voting power of stock. For purposes
of this section, and §§1.1563-2 and
1.1563-3, in determining whether the
stock owned by a person (or persons)
possesses a certain percentage of the
total combined voting power of all
classes of stock entitled to vote of a
corporation, consideration will be
given to all the facts and cir-
cumstances of each case. A share of
stock will generally be considered as
possessing the voting power accorded
to such share by the corporate charter,
by-laws, or share certificate. On the
other hand, if there is any agreement,
whether express or implied, that a
shareholder will not vote his stock in a
corporation, the formal voting rights
possessed by his stock may be dis-
regarded in determining the percentage
of the total combined voting power
possessed by the stock owned by other
shareholders in the corporation, if the
result is that the corporation becomes
a component member of a controlled
group of corporations. Moreover, if a
shareholder agrees to vote his stock in
a corporation in the manner specified
by another shareholder in the corpora-
tion, the voting rights possessed by the
stock owned by the first shareholder
may be considered to be possessed by
the stock owned by such other share-
holder if the result is that the corpora-
tion becomes a component member of a
controlled group of corporations.

(b) Component members—(1) In gen-
eral—(i) Definition. For purposes of sec-
tions 1561 through 1563, a corporation is
with respect to its taxable year a com-
ponent member of a controlled group of
corporations for the group’s testing
date if such corporation—

(A) Is a member of such controlled
group on such testing date and is not
treated as an excluded member under
paragraph (b)(2) of this section; or

(B) Is not a member of such con-
trolled group on such testing date but
is treated as an additional member
under paragraph (b)(3) of this section.

(i1) Member of a controlled group of cor-
porations. For purposes of sections 1561
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through 1563, a member of a controlled
group is a corporation connected with
other member(s) of a controlled group
under the stock ownership rules and
the stock qualification rules set forth
in section 1563. Under these rules, for a
corporation to qualify as a component
member of the group with respect to a
group’s December 31st testing date (or
the short-year testing date for a short-
year member), that corporation does
not have to be a member of that group
on that group’s testing date. In addi-
tion, a corporation that is a member of
a controlled group on the group’s test-
ing date does not necessarily qualify as
a component member of that group
with respect to that testing date.

(iii) Additional concepts used in apply-
ing the controlled group rules.

(A) The term testing date means the
date used for determining the status of
controlled group members as either
component members or excluded mem-
bers. That testing date is then also
used to determine which taxable years
of those component members are to be
subjected to the controlled group rules.
Generally, a member’s testing date is
the December 31st date included within
that member’s taxable year, whether
such member is on a calendar or fiscal
taxable year. However, if a component
member of a controlled group has a
short taxable year that does not in-
clude a December 31st date, then the
last day of that short taxable year be-
comes that member’s testing date.

(B) The term testing period means the
time period used for determining the
status of controlled group members as
either component members or excluded
members. The testing period begins on
the first day of a member’s taxable
year and ends on the day before its
testing date. (Generally, the testing
date is December 31st, but for a compo-
nent member having a short taxable
yvear not ending on December 31st, the
testing date for the short taxable year
of that member (and only that mem-
ber) becomes the last day of that mem-
ber’s short taxable year.) Thus, for a
member on a fiscal taxable year, the
portion of its taxable year beginning
on December 31st and ending on the
last day of its taxable year is not taken
into account for determining its status
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as a component member or an excluded
member.

(2) Ezxcluded members—(i) Temporal
test. A corporation, which is a member
of a controlled group of corporations
on the group’s testing date, a date in-
cluded within that member’s taxable
year, but who was a member of such
group for less than one-half of the
number of days of its testing period,
shall be treated as an excluded member
of such group for that group’s testing
date.

(ii) Qualification test. A corporation
which is a member of a controlled
group of corporations on a testing date
shall be treated as an excluded member
of such group on such date if, for its
taxable year including such date, such
corporation is—

(A) Exempt from taxation under sec-
tion 501(a) (except a corporation which
is subject to tax on its unrelated busi-
ness taxable income under section 511)
or 521 for such taxable year;

(B) A foreign corporation not subject
to taxation under section 882(a) for the
taxable year;

(C) An S corporation (as defined in
section 1361) for purposes of any tax
benefit item described in section
1561(a) to which it is not subject;

(D) A franchised corporation (as de-
fined in section 1563(f)(4) and §1.1563-4);
or

(E) An insurance company subject to
taxation under section 801, unless such
insurance company (without regard to
this paragraph (b)(2)(ii)(E)) is a compo-
nent member of a life insurance con-
trolled group described in paragraph
(a)(b)(i) of this section or unless
§1.1502-47(f)(6) applies (which treats a
life insurance company, for which a
section 1504(c)(2) election is effective,
as a member (whether eligible or ineli-
gible) of a life-nonlife affiliated group).

(3) Additional members. A corporation
shall be treated as an additional mem-
ber of a controlled group of corpora-
tions, that is, an additional component
member, on the group’s testing date if
it—

(i) Is not a member of such group on
such date;

(ii) Is not described, with respect to
such taxable year, in paragraph
®d@)IADA),  (@EDHB),  (b)(2)(AD)(O),
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(b)(2)(i1)(D), or (b)(2)({i)(E) of this sec-
tion; and

(iii) Was a member of such group for
one-half (or more) of the number of
days in its testing period.

(4) Examples. The provisions of this
paragraph (b) may be illustrated by the
following examples:

Example 1. B, an individual, owns all of the
stock of corporations W and X on each day of
1964. W and X each use the calendar year as
their taxable year. On January 1, 1964, B also
owns all the stock of corporation Y (a fiscal
year corporation with a taxable year begin-
ning on July 1, 1964, and ending on June 30,
1965), which stock he sells on October 15,
1964. On December 1, 1964, B purchases all the
stock of corporation Z (a fiscal year corpora-
tion with a taxable year beginning on Sep-
tember 1, 1964, and ending on August 31,
1965). On December 31, 1964, W, X, and Z are
members of the same controlled group. How-
ever, the component members of the group
on such December 3lst are W, X, and Y.
Under paragraph (b)(2)(i) of this section, Z is
treated as an excluded member of the group
on December 31, 1964, since Z was a member
of the group for less than one-half of the
number of days (29 out of 121 days) during
the period beginning on September 1, 1964
(the first day of its taxable year) and ending
on December 30, 1964. Under paragraph (b)(3)
of this section, Y is treated as an additional
member of the group on December 31, 1964,
since Y was a member of the group for at
least one-half of the number of days (107 out
of 183 days) during the period beginning on
July 1, 1964 (the first day of its taxable year)
and ending on December 30, 1964.

Example 2. On January 1, 1964, corporation
P owns all the stock of corporation S, which
in turn owns all the stock of corporation S-
1. On November 1, 1964, P purchases all of the
stock of corporation X from the public and
sells all of the stock of S to the public. Cor-
poration X owns all the stock of corporation
Y during 1964. P, S, S-1, X, and Y file their
returns on the basis of the calendar year. On
December 31, 1964, P, X, and Y are members
of a parent-subsidiary controlled group of
corporations; also, corporations S and S-1
are members of a different parent-subsidiary
controlled group on such date. However,
since X and Y have been members of the par-
ent-subsidiary controlled group of which P is
the common parent for less than one-half the
number of days during the period January 1
through December 30, 1964, they are not com-
ponent members of such group on such date.
On the other hand, X and Y have been mem-
bers of a parent-subsidiary controlled group
of which X is the common parent for at least
one-half the number of days during the pe-
riod January 1 through December 30, 1964,
and therefore they are component members
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of such group on December 31, 1964. Also
since S and S-1 were members of the parent-
subsidiary controlled group of which P is the
common parent for at least one-half the
number of days in the taxable years of each
such corporation during the period January 1
through December 30, 1964, P, S, and S-1 are
component members of such group on De-
cember 31, 1964.

Example 3. Throughout 1964, corporation M
owns all the stock of corporation F which, in
turn, owns all the stock of corporations L,
L,, X, and Y. M is a domestic mutual insur-
ance company subject to taxation under sec-
tion 821, F is a foreign corporation not en-
gaged in a trade or business within the
United States, Li; and L, are domestic life in-
surance companies subject to taxation under
section 802, and X and Y are domestic cor-
porations subject to tax under section 11 of
the Code. Each corporation uses the calendar
year as its taxable year. On December 31,
1964, M, F, L;, 1,, X, and Y are members of
a parent-subsidiary controlled group of cor-
porations. However, under paragraph
(b)(2)(ii) of this section, M, F, L, and L, are
treated as excluded members of the group on
December 31, 1964. Thus, on December 31,
1964, the component members of the parent-
subsidiary controlled group of which M is the
common parent include only X and Y.

Furthermore, since paragraph (b)(2)(ii)(E)
of this section does not result in L, and L.
being treated as excluded members of a life
insurance controlled group, L, and L, are
component members of a life insurance con-
trolled group on December 31, 1964.

Example 4. Individual A owns all of the
stock of corporations X, Y and Z. Each of
these corporations is an S corporation. X, Y,
and Z are each members of a brother-sister
controlled group, even though each such cor-
poration is treated as an excluded member of
such group. See §1.1563-1(b)(2)(ii)(C).

(5) Application of constructive owner-
ship rules. For purposes of paragraphs
(b)(2)(1) and (b)(3)(iii) of this section, it
is necessary to determine whether a
corporation was a member of a con-
trolled group of corporations for one-
half (or more) of the number of days in
its taxable year which precede the De-
cember 31st falling within such taxable
year. Therefore, the constructive own-
ership rules contained in §1.1563-3(b)
(to the extent applicable in making
such determination) must be applied on
a day-by-day basis. For example, if P
Corporation owns all the stock of X
Corporation on each day of 1964, and on
December 30, 1964, acquires an option
to purchase all the stock of Y Corpora-
tion (a calendar-year taxpayer which
has been in existence on each day of
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1964), the application of §1.1563-3(b)(1)
on a day-by-day basis results in Y
being a member of the brother-sister
controlled group on only one day of Y’s
1964 year which precedes December 31,
1964. Accordingly, since Y is not a
member of such group for one-half or
more of the number of days in its 1964
yvear preceding December 31, 1964, Y is
treated as an excluded member of such
group on December 31, 1964.

(c) Overlapping groups—(1) In general.
If on a December 31st a corporation is
a component member of a controlled
group of corporations by reason of own-
ership of stock possessing at least 80
percent of the total value of shares of
all classes of stock of the corporation,
and if on such December 31st such cor-
poration is also a component member
of another controlled group of corpora-
tions by reason of ownership of other
stock (that is, stock not used to satisfy
the at-least-80 percent total value test)
possessing at least 80 percent of the
total combined voting power of all
classes of stock of the corporation enti-
tled to vote, then such corporation
shall be treated as a component mem-
ber only of the controlled group of
which it is a component member by
reason of the ownership of at least 80
percent of the total value of its shares.

(2) Brother-sister controlled groups—(i)
One corporation. If on a December 31st,
a corporation would, without the appli-
cation of this paragraph (c)(2), be a
component member of more than one
brother-sister controlled group on such
date, the corporation will be treated as
a component member of only one such
group on such date. Such corporation
may elect the group in which it is to be
included by including on or with its in-
come tax return for the taxable year
that includes such date a statement en-
titled, “STATEMENT TO ELECT CON-
TROLLED GROUP PURSUANT TO
§1.1563-1(c)(2).”” This statement must
include—

(A) A description of each of the con-
trolled groups in which the corporation
could be included. The description
must include the name and employer
identification number of each compo-
nent member of each such group and
the stock ownership of the component
members of each such group; and
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(B) The following representation: [IN-
SERT NAME AND EMPLOYER IDEN-
TIFICATION NUMBER OF CORPORA-
TION] ELECTS TO BE TREATED AS A
COMPONENT MEMBER OF THE [IN-
SERT DESIGNATION OF GROUP].

(ii) Multiple corporations. If more than
one corporation would, without the ap-
plication of this paragraph (c)(2), be a
component member of more than one
controlled group, those corporations
electing to be component members of
the same group must file a single state-
ment. The statement must contain the
information described in paragraph
(c)(2)() of this section, plus the names
and employer identification numbers of
all other corporations designating the
same group. The original statement
must be included on or with the origi-
nal Federal income tax return (includ-
ing any amended return filed on or be-
fore the due date (including extensions)
of such return) of the corporation that,
among those corporations which would
(without the application of this para-
graph (c)(2)) belong to more than one
group, has the taxable year including
such December 31st which ends on the
earliest date. That corporation must
provide a copy of the statement to each
other corporation included in the
statement and represent in its state-
ment that it has done so. Either the
original or a copy of the statement
must be retained by each corporation
as part of its records. See §1.6001-1(e) of
this chapter.

(iii) FElection. (A) An election filed
under this paragraph (c)(2) is irrev-
ocable and effective until a change in
the stock ownership of the corporation
results in termination of membership
in the controlled group in which such
corporation has been included.

(B) In the event no election is filed in
accordance with the provisions of this
paragraph (¢)(2), then the Internal Rev-
enue Service will determine the group
in which such corporation is to be in-
cluded. Such determination will be
binding for all subsequent years unless
the corporation files a valid election
with respect to any such subsequent
year or until a change in the stock
ownership of the corporation results in
termination of membership in the con-
trolled group in which such corpora-
tion has been included.
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(iv) Examples. The provisions of this
paragraph (c)(2) may be illustrated by
the following examples (in which it is
assumed that all the individuals are
unrelated):

Example 1. (i) On each day of 1970 all the
outstanding stock of corporations X, Y, and
Z is held in the following manner:

Corporations
Individuals
X(%) | Y(%) | Z(%)
A . 55 40 5
B 40 20 40
C .. 5 40 55

(ii) Since the more-than-50 percent iden-
tical ownership requirement of section
1563(a)(2) is met with respect to corporations
X and Y and with respect to corporations Y
and Z, but not with respect to corporations
X, Y, and Z, corporation Y would, without
the application of this paragraph (c)(2), be a
component member on December 31, 1970, of
overlapping groups consisting of X and Y and
of Y and Z. If Y does not file an election in
accordance with paragraph (c¢)(2)(i) of this
section, the Internal Revenue Service will
determine the group in which Y is to be in-
cluded.

Example 2. (i) On each day of 1970, all the
outstanding stock of corporations V, W, X,
Y, and Z is held in the following manner:

Corporations
Individuals
\Y W X Y z

D .. 52 52 52 52 52
E .. 40 2 2 2 2
F .. 2 40 2 2 2
G .. 2 2 40 2 2
H.. 2 2 2 40 2
I ... 2 2 2 2 40

(ii) On December 31, 1970, the more-than-50
percent identical ownership requirement of
section 1563(a)(2) may be met with regard to
any combination of the corporations but all
five corporations cannot be included as com-
ponent members of a single controlled group
because the inclusion of all the corporations
in a single group would be dependent upon
taking into account the stock ownership of
more than five persons. Therefore, if the cor-
porations do not file a statement in accord-
ance with paragraph (c)(2)(ii) of this section,
the Internal Revenue Service will determine
the group in which each corporation is to be
included. The corporations or the Internal
Revenue Service, as the case may be, may
designate that three corporations be in-
cluded in one group and two corporations in
another, or that any four corporations be in-
cluded in one group and that the remaining
corporation not be included in any group.
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(d) Transitional rules—(1) In general.
Treasury decision 8179 amended para-
graph (a)(3)(ii) of this section to revise
the definition of a brother-sister con-
trolled group of corporations. In gen-
eral, those amendments are effective
for taxable years ending on or after De-
cember 31, 1970.

(2) Limited mnonretroactivity—(@{) Old
group. Under the authority of section
7805(b), the Internal Revenue Service
will treat an old group as a brother-sis-
ter controlled group corporations for
purposes of applying sections 401,
404(a), 408(k), 409A, 410, 411, 412, 414, 415,
and 4971 of the Internal Revenue Code
(Code) and sections 202, 203, 204, and 302
of the Employment Retirement Income
Security Act of 1974 (ERISA) in a plan
year or taxable year beginning before
March 2, 1988, to the extent necessary
to prevent an adverse effect on any old
member (or any other corporation), or
on any plan or other entity described
in such sections (including plans, etc.,
of corporations not part of such old
group), that would result solely from
the retroactive effect of the amend-
ment to this section by TD 8179. An ad-
verse effect includes the disqualifica-
tion of a plan or the disallowance of a
deduction or credit for a contribution
to a plan. The Internal Revenue Serv-
ice, however, will not treat an old
member as a member of an old group to
the extent that such treatment will
have an adverse effect on that old
member.

(ii) Old member of old group. Section
7805(b) will not be applied pursuant to
paragraph (d)(2)(i) of this section to
treat an old member of an old group as
a member of a brother-sister controlled
group to prevent an adverse effect for a
taxable year if, for that taxable year,
that old member treats or has treated
itself as not being a member of that old
group for purposes of sections 401,
404(a), 408(k), 409A, 410, 411, 412, 414, 415,
and 4971 of the Code and sections 202,
203, 204, and 302 and title IV of ERISA
for such taxable year (such as by filing,
with respect to such taxable year, a re-
turn, amended return, or claim for
credit or refund in which the amount of
any deduction, credit, limitation, or
tax due is determined by treating itself
as not being a member of the old group
for purposes of those sections). How-
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ever, the fact that one or more (but not
all) of the old members do not qualify
for section 7805(b) treatment because of
the preceding sentence will not pre-
clude that old member (or members)
from being treated as a member of the
old group under paragraph (d)(2)(i) of
this section in order to prevent the dis-
allowance of a deduction or credit of
another old member (or other corpora-
tion) or to prevent the disqualification
of, or other adverse effect on, another
old member’s plan (or other entity) de-
scribed in the sections of the Code and
ERISA enumerated in such paragraph.

(3) Election of general monretroactivity.
In the case of a taxable year ending on
or after December 31, 1970, and before
March 2, 1988, an old group will be
treated as a brother-sister controlled
group of corporations for all purposes
of the Code for such taxable year if—

(i) Each old member files a statement
consenting to such treatment for such
taxable year with the District Director
having audit jurisdiction over its re-
turn within six months after March 2,
1988; and

(ii) No old member—

(A) Files or has filed, with respect to
such taxable year, a return, amended
return, or claim for credit or refund in
which the amount of any deduction,
credit, limitation, or tax due is deter-
mined by treating any old member as
not a member of the old group; or

(B) Treats the employees of all mem-
bers of the old group as not being em-
ployed by a single employer for pur-
poses of sections 401, 404(a), 408(k),
409A, 410, 411, 412, 414, 415, and 4971 of
the Code and sections 202, 203, 204, and
302 of ERISA for such taxable year.

(4) Definitions. For purposes of this
paragraph (d)—

(i) An old group is a brother-sister
controlled group of corporations, deter-
mined by applying paragraph (a)(3)(ii)
of this section as in effect before the
amendments made by TD 8179, that is
not a brother-sister controlled group of
corporations, determined by applying
paragraph (a)(3)(ii) of this section as
amended by such Treasury decision;
and

(ii) An old member is any corporation
that is a member of an old group.

(b) Election to choose between member-
ship in more than one controlled group—
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(i) In general. A corporation may make
an election under paragraph (c)(2) of
this section by filing an amended re-
turn on or before September 2, 1988 if—

(A) An old member has filed an elec-
tion under paragraph (c)(2) of this sec-
tion to be treated as a component
member of an old group for a December
31st before March 2, 1988; and

(B) That corporation would (without
regard to such paragraph (c)(2)) be a
component member of more than one
brother-sister controlled group (not in-
cluding an old group) on December
31st.

(ii) Exception. This paragraph (d)(5)
does not apply to a corporation that is
treated as a member of an old group
under paragraph (d)(3) of this section.

(6) Refunds. See section 6511(a) for pe-
riod of limitation on filing claims for
credit or refund.

(e) Effective/applicability date. This
section applies to taxable years begin-
ning on or after May 26, 2009. However,
taxpayers may apply this section to
taxable years beginning before May 26,
2009. For taxable years beginning be-
fore May 26, 2009, see §1.1563-1T as con-
tained in 26 CFR part 1 in effect on
April 1, 2009. Paragraph (a)(1)(ii) of this
section applies to taxable years begin-
ning on or after April 11, 2011.

[T.D. 9451, 74 FR 25148, May 27, 2009, as
amended by T.D. 9522, 76 FR 19907, Apr. 11,
2011]

§1.1563-2 Excluded stock.

(a) Certain stock excluded. For pur-
poses of sections 1561 through 1563 and
the regulations thereunder, the term
‘“‘stock’ does not include:

(1) Nonvoting stock which is limited
and preferred as to dividends, and

(2) Treasury stock.

(b) Stock treated as excluded stock—(1)
Parent-subsidiary controlled group. If a
corporation (hereinafter in this para-
graph referred to as ‘‘parent corpora-
tion’’) owns 50 percent or more of the
total combined voting power of all
classes of stock entitled to vote or 50
percent or more of the total value of
shares of all classes of stock in another
corporation (hereinafter in this para-
graph referred to as ‘‘subsidiary cor-
poration’), the provisions of subpara-
graph (2) of this paragraph shall apply.
For purposes of this subparagraph,
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stock owned by a corporation means
stock owned directly plus stock owned
with the application of the construc-
tive ownership rules of paragraph (b)
(1) and (4) of §1.1563-3, relating to op-
tions and attribution from corpora-
tions. In determining whether the
stock owned by a corporation possesses
the requisite percentage of the total
combined voting power of all classes of
stock entitled to vote of another cor-
poration, see paragraph (a)(6) of
§1.1563-1.

(2) Stock treated as not outstanding. If
the provisions of this subparagraph
apply, then for purposes of determining
whether the parent corporation or the
subsidiary corporation is a member of
a parent-subsidiary controlled group of
corporations within the meaning of
paragraph (a)(2) of §1.1563-1, the fol-
lowing stock of the subsidiary corpora-
tion shall, except as otherwise provided
in paragraph (c) of this section, be
treated as if it were not outstanding:

(i) Plan of deferred compensation.
Stock in the subsidiary corporation
held by a trust which is part of a plan
of deferred compensation for the ben-
efit of the employees of the parent cor-
poration or the subsidiary corporation.
The term ‘‘plan of deferred compensa-
tion”” shall have the same meaning
such term has in section 406(a)(3) and
the regulations thereunder.

(i1) Principal stockholders and officers.
Stock in the subsidiary corporation
owned (directly and with the applica-
tion of the rules contained in para-
graph (b) of §1.1563-3) by an individual
who is a principal stockholder or offi-
cer of the parent corporation. A prin-
cipal stockholder of the parent cor-
poration is an individual who owns (di-
rectly and with the application of the
rules contained in paragraph (b) of
§1.1563-3) 5 percent or more of the total
combined voting power of all classes of
stock entitled to vote or 5 percent or
more of the total value of shares of all
classes of stock of the parent corpora-
tion. An officer of the parent corpora-
tion includes the president, vice-presi-
dents, general manager, treasurer, sec-
retary, and comptroller of such cor-
poration, and any other person who
performs duties corresponding to those
normally performed by persons occu-
pying such positions.
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(iii) Employees. Stock in the sub-
sidiary corporation owned (directly and
with the application of the rules con-
tained in paragraph (b) of §1.1563-3) by
an employee of the subsidiary corpora-
tion if such stock is subject to condi-
tions which substantially restrict or
limit the employee’s right (or if the
employee constructively owns such
stock, the direct owner’s right) to dis-
pose of such stock and which run in
favor of the parent or subsidiary cor-
poration. In general, any condition
which extends, directly or indirectly,
to the parent corporation or the sub-
sidiary corporation preferential rights
with respect to the acquisition of the
employee’s (or direct owner’s) stock
will be considered to be a condition de-
scribed in the preceding sentence. It is
not necessary, in order for a condition
to be considered to be in favor of the
parent corporation or the subsidiary
corporation, that the parent or sub-
sidiary be extended a discriminatory
concession with respect to the price of
the stock. For example, a condition
whereby the parent corporation is
given a right of first refusal with re-
spect to any stock of the subsidiary
corporation offered by an employee for
sale is a condition which substantially
restricts or limits the employee’s right
to dispose of such stock and runs in
favor of the parent corporation. More-
over, any legally enforceable condition
which prohibits the employee from dis-
posing of his stock without the consent
of the parent (or a subsidiary of the
parent) will be considered to be a sub-
stantial limitation running in favor of
the parent corporation.

(iv) Controlled exempt organization.
Stock in the subsidiary corporation
owned (directly and with the applica-
tion of the rules contained in para-
graph (b) of §1.1563-3) by an organiza-
tion (other than the parent corpora-
tion):

(a) To which section 501 (relating to
certain educational and charitable or-
ganizations which are exempt from
tax) applies, and

(b) Which is controlled directly or in-
directly by the parent corporation or
subsidiary corporation, by an indi-
vidual, estate, or trust that is a prin-
cipal stockholder of the parent cor-
poration, by an officer of the parent
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corporation,
thereof.

or by any combination

The terms ‘‘principal stockholder of
the parent corporation’ and ‘‘officer of
the parent corporation’ shall have the
same meanings in this subdivision as in
subdivision (ii) of this subparagraph.
The term ‘‘control’”’ as used in this sub-
division means control in fact and the
determination of whether the control
requirement of (b) of this subdivision is
met will depend upon all the facts and
circumstances of each case, without re-
gard to whether such control is legally
enforceable and irrespective of the
method by which such control is exer-
cised or exercisable.

(3) Brother-sister controlled group. If
five or fewer persons (hereinafter re-
ferred to as common owners) who are
individuals, estates, or trusts own (di-
rectly and with the application of the
rules contained in paragraph (b) of
§1.1563-3) stock possessing 50 percent or
more of the total combined voting
power of all classes of stock entitled to
vote or 50 percent or more of the total
value of shares of all classes of stock in
a corporation, the provisions of sub-
paragraph (4) of this paragraph shall
apply. In determining whether the
stock owned by such person or persons
possesses the requisite percentage of
the total combined voting power of all
classes of stock entitled to vote of a
corporation, see paragraph (a)(6) of
§1.1563-1.

(4) Stock treated as not outstanding. If
the provisions of this subparagraph
apply, then for purposes of determining
whether a corporation is a member of a
brother-sister controlled group of cor-
porations within the meaning of para-
graph (a)(3) of §1.1563-1, the following
stock of such corporation shall, except
as otherwise provided in paragraph (c)
of this section, be treated as if it were
not outstanding:

(i) Exempt employees’ trust. Stock in
such corporation held by an employees’
trust described in section 401(a) which
is exempt from tax under section
501(a), if such trust is for the benefit of
the employees of such corporation.

(ii) Employees. Stock in such corpora-
tion owned (directly and with the ap-
plication of the rules contained in
paragraph (b) of §1.1563-3) by an em-
ployee of such corporation if such
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stock is subject to conditions which
run in favor of a common owner of such
corporation (or in favor of such cor-
poration) and which substantially re-
strict or limit the employee’s right (or
if the employee constructively owns
such stock, the record owner’s right) to
dispose of such stock. The principles of
subparagraph (2)(iii) of this paragraph
shall apply in determining whether a
condition satisfies the requirements of
the preceding sentence. Thus, in gen-
eral, a condition which extends, di-
rectly or indirectly, to a common
owner or such corporation preferential
rights with respect to the acquisition
of the employee’s (or record owner’s)
stock will be considered to be a condi-
tion which satisfies such requirements.
For purposes of this subdivision, if a
condition which restricts or limits an
employee’s right (or record owner’s
right) to dispose of his stock also ap-
plies to the stock in such corporation
held by such common owner pursuant
to a bona fide reciprocal stock pur-
chase arrangement, such condition
shall not be treated as one which re-
stricts or limits the employee’s (or
record owner’s) right to dispose of such
stock. An example of a reciprocal stock
purchase arrangement is an agreement
whereby a common owner and the em-
ployee are given a right of first refusal
with respect to stock of the employer
corporation owned by the other party.
If, however, the agreement also pro-
vides that the common owner has the
right to purchase the stock of the em-
ployer corporation owned by the em-
ployee in the event that the corpora-
tion should discharge the employee for
reasonable cause, the purchase ar-
rangement would not be reciprocal
within the meaning of this subdivision.

(iii) Controlled exempt organization.
Stock in such corporation owned (di-
rectly and with the application of the
rules contained in paragraph (b) of
§1.1563-3) by an organization:

(a) To which section 501(c)(3) (relat-
ing to certain educational and chari-
table organizations which are exempt
from tax) applies, and

(b) Which is controlled directly or in-
directly by such corporation, by an in-
dividual, estate, or trust that is a prin-
cipal stockholder of such corporation,
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by an officer of such corporation, or by
any combination thereof.
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The terms ‘‘principal stockholder” and
“officer’ shall have the same meanings
in this subdivision as in subparagraph
(2)(ii) of this paragraph. The term
“‘control” as used in this subdivision
means control in fact and the deter-
mination of whether the control re-
quirement of (b) of this subdivision is
met will depend upon all the facts and
circumstances of each case, without re-
gard to whether such control is legally
enforceable and irrespective of the
method by which such control is exer-
cised or exercisable.

(5) Other controlled groups. The provi-
sions of subparagraphs (1), (2), (3), and
(4) of this paragraph shall apply in de-
termining whether a corporation is a
member of a combined group (within
the meaning of paragraph (a)(4) of
§1.1563-1) or an insurance group (within
the meaning of paragraph (a)(5) of
§1.1563-1). For example, under para-
graph (a)(4) of §1.1563-1, in order for a
corporation to be a member of a com-
bined group such corporation must be a
member of a parent-subsidiary group or
a brother-sister group. Accordingly,
the excluded stock rules provided by
this paragraph are applicable in deter-
mining whether the corporation is a
member of such group.

(6) Meaning of employee. For purposes
of this section §§1.1563-3 and 1.1563-4,
the term ‘‘employee’ has the same
meaning such term is given in section
3306(i) of the Code (relating to defini-
tions for purposes of the Federal Unem-
ployment Tax Act). Accordingly, the
term employee as used in such sections
includes an officer of a corporation.

(7) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example 1. Corporation P owns 70 of the 100
shares of the only class of stock of corpora-
tion S. The remaining shares of S are owned
as follows: 4 shares by Jones (the general
manager of P), and 26 shares by Smith (who
also owns 5 percent of the total combined
voting power of the stock of P). P satisfies
the 50 percent stock ownership requirement
of subparagraph (1) of this paragraph with
respect to S. Since Jones is an officer of P
and Smith is a principal stockholder of P,
under subparagraph (2)(ii) of this paragraph
the S stock owned by Jones and Smith is
treated as not outstanding for purposes of
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determining whether P and S are members of
a parent-subsidiary controlled group of cor-
porations within the meaning of paragraph
(a)(2) of §1.1563-1. Thus, P is considered to
own stock possessing 100 percent (70 + 70) of
the total voting power and value of all the S
stock. Accordingly, P and S are members of
a parent-subsidiary controlled group of cor-
porations.

Example 2. Assume the same facts as in ex-
ample (1) and further assume that Jones
owns 15 shares of the 100 shares of the only
class of stock of corporation S-1, and cor-
poration S owns 75 shares of such stock. P
satisfies the 50 percent stock ownership re-
quirement of subparagraph (1) of this para-
graph with respect to S-1 since P is consid-
ered as owning 52.5 percent (70 percent x 75
percent) of the S-1 stock with the applica-
tion of paragraph (b)(4) of §1.1563-3. Since
Jones is an officer of P, under subparagraph
(2)(ii) of this paragraph, the S-1 stock owned
by Jones is treated as not outstanding for
purposes of determining whether S-1 is a
member of the parent-subsidiary controlled
group of corporations. Thus, S is considered
to own stock possessing 88.2 percent (75 + 85)
of the voting power and value of the S-1
stock. Accordingly, P, S, and S-1 are mem-
bers of a parent-subsidiary controlled group
of corporations.

Example 3. Corporation X owns 60 percent
of the only class of stock of corporation Y.
Dayvis, the president of Y, owns the remain-
ing 40 percent of the stock of Y. Davis has
agreed that if he offers his stock in Y for sale
he will first offer the stock to X at a price
equal to the fair market value of the stock
on the first date the stock is offered for sale.
Since Davis is an employee of Y within the
meaning of section 3306(i) of the Code, and
his stock in Y is subject to a condition which
substantially restricts or limits his right to
dispose of such stock and runs in favor of X,
under subparagraph (2)(iii) of this paragraph
such stock is treated as if it were not out-
standing for purposes of determining wheth-
er X and Y are members of a parent-sub-
sidiary controlled group of corporations.
Thus, X is considered to own stock pos-
sessing 100 percent of the voting power and
value of the stock of Y. Accordingly, X and
Y are members of a parent-subsidiary con-
trolled group of corporations. The result
would be the same if Davis’s wife, instead of
Davis, owned directly the 40 percent stock
interest in Y and such stock was subject to
a right of first refusal running in favor of X.

(c) Exception—(1) General. If stock of
a corporation is owned by a person di-
rectly or with the application of the
rules contained in paragraph (b) of
§1.1563-3 and such ownership results in
the corporation being a component
member of a controlled group of cor-
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porations on a December 31, then the
stock shall not be treated as excluded
stock under the provisions of para-
graph (b) of this section if the result of
applying such provisions is that such
corporation is not a component mem-
ber of a controlled group of corpora-
tions on such December 31.

(2) Illustration. The provisions of this
paragraph may be illustrated by the
following example:

Example. On each day of 1965, corporation P
owns directly 50 of the 100 shares of the only
class of stock of corporation S. Jones, an of-
ficer of P, owns directly 30 shares of S stock
and P has an option to acquire such 30 shares
from Jones. The remaining shares of S are
owned by unrelated persons. If, pursuant to
the provisions of paragraph (b)(2)(ii) of this
section, the 30 shares of S stock owned di-
rectly by Jones is treated as not out-
standing, the result is that P would be treat-
ed as owning stock possessing only 71 per-
cent (60 + 70) of the total voting power and
value of S stock, and S would not be a com-
ponent member of a controlled group of cor-
porations on December 31, 1965. However,
since P is considered as owning the 30 shares
of S stock with the application of paragraph
(b)(1) of this section, and such ownership
plus the S stock directly owned by P (50
shares) results in S being a component mem-
ber of a controlled group of corporations on
December 31, 1965, the provisions of this
paragraph apply. Therefore, the provisions of
paragraph (b)(2)(ii) of this section do not
apply with respect to the 30 shares of S
stock, and on December 31, 1965, S is a com-
ponent member of a controlled group of cor-
porations consisting of P and S.

[T.D. 6845, 30 FR 9753, Aug. 5, 1965, as amend-
ed by T.D. 7181, 37 FR 8070, Apr. 4, 1972]

§1.1563-3 Rules for determining stock
ownership.

(a) In general. In determining stock
ownership for purposes of §§1.1562-5,
1.1563-1, 1.1563-2, and this section, the
constructive ownership rules of para-
graph (b) of this section apply to the
extent such rules are referred to in
such sections. The application of such
rules shall be subject to the operating
rules and special rules contained in
paragraphs (c¢) and (d) of this section.

(b) Constructive ownership—(1) Op-
tions. If a person has an option to ac-
quire any outstanding stock of a cor-
poration, such stock shall be consid-
ered as owned by such person. For pur-
poses of this subparagraph, an option
to acquire such an option, and each one
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of a series of such options, shall be con-
sidered as an option to acquire such
stock. For example, assume Smith
owns an option to purchase 100 shares
of the outstanding stock of M Corpora-
tion. Under this subparagraph, Smith
is considered to own such 100 shares.
The result would be the same if Smith
owned an option to acquire the option
(or one of a series of options) to pur-
chase 100 shares of M stock.

(2) Attribution from partnerships. (i)
Stock owned, directly or indirectly, by
or for a partnership shall be considered
as owned by any partner having an in-
terest of 5 percent or more in either
the capital or profits of the partnership
in proportion to his interest in capital
or profits, whichever such proportion is
the greater.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example. Green, Jones, and White, unre-
lated individuals, are partners in the GJW
partnership. The partners’ interests in the
capital and profits of the partnership are as
follows:

Capital Profits
Partner
Percent Percent
Green ... 36 25
Jones 60 7
White ... 4 4

The GJW partnership owns the entire out-
standing stock (100 shares) of X Corporation.
Under this subparagraph, Green is considered
to own the X stock owned by the partnership
in proportion to his interest in capital (36
percent) or profits (256 percent), whichever
such proportion is the greater. Therefore,
Green is considered to own 36 shares of the X
stock. However, since Jones has a greater in-
terest in the profits of the partnership, he is
considered to own the X stock in proportion
to his interest in such profits. Therefore,
Jones is considered to own 71 shares of the X
stock. Since White does not have an interest
of 5 percent or more in either the capital or
profits of the partnership, he is not consid-
ered to own any shares of the X stock.

(3) Attribution from estates or trusts. (i)
Stock owned, directly or indirectly, by
or for an estate or trust shall be con-
sidered as owned by any beneficiary
who has an actuarial interest of 5 per-
cent or more in such stock, to the ex-
tent of such actuarial interest. For
purposes of this subparagraph, the ac-
tuarial interest of each beneficiary
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shall be determined by assuming the
maximum exercise of discretion by the
fiduciary in favor of such beneficiary
and the maximum use of such stock to
satisfy his rights as a beneficiary. A
beneficiary of an estate or trust who
cannot under any circumstances re-
ceive any interest in stock held by the
estate or trust, including the proceeds
from the disposition thereof, or the in-
come therefrom, does not have an actu-
arial interest in such stock. Thus,
where stock owned by a decedent’s es-
tate has been specifically bequeathed
to certain beneficiaries and the re-
mainder of the estate is bequeathed to
other beneficiaries, the stock is attrib-
utable only to the beneficiaries to
whom it is specifically bequeathed.
Similarly, a remainderman of a trust
who cannot under any circumstances
receive any interest in the stock of a
corporation which is a part of the cor-
pus of the trust (including any accumu-
lated income therefrom or the proceeds
from a disposition thereof) does not
have an actuarial interest in such
stock. However, an income beneficiary
of a trust does have an actuarial inter-
est in stock if he has any right to the
income from such stock even though
under the terms of the trust instru-
ment such stock can never be distrib-
uted to him. The factors and methods
prescribed in §20.2031-7 of this chapter
(Estate Tax Regulations) for use in
ascertaining the value of an interest in
property for estate tax purposes shall
be used for purposes of this subdivision
in determining a beneficiary’s actu-
arial interest in stock owned directly
or indirectly by or for a trust.

(ii) For the purposes of this subpara-
graph, property of a decedent shall be
considered as owned by his estate if
such property is subject to administra-
tion by the executor or administrator
for the purposes of paying claims
against the estate and expenses of ad-
ministration notwithstanding that,
under local law, legal title to such
property vests in the decedent’s heirs,
legatees or devisees immediately upon
death. With respect to an estate, the
term ‘‘beneficiary’ includes any person
entitled to receive property of the de-
cedent pursuant to a will or pursuant
to laws of descent and distribution. A
person shall no longer be considered a
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beneficiary of an estate when all the
property to which he is entitled has
been received by him, when he no
longer has a claim against the estate
arising out of having been a bene-
ficiary, and when there is only a re-
mote possibility that it will be nec-
essary for the estate to seek the return
of property or to seek payment from
him by contribution or otherwise to
satisfy claims against the estate or ex-
penses of administration. When pursu-
ant to the preceding sentence, a person
ceases to be a beneficiary, stock owned
by the estate shall not thereafter be
considered owned by him.

(iii) Stock owned, directly or indi-
rectly, by or for any portion of a trust
of which a person is considered the
owner under Subpart E, Part I, Sub-
chapter J of the Code (relating to
grantors and others treated as substan-
tial owners) is considered as owned by
such person.

(iv) This subparagraph does not apply
to stock owned by any employees’
trust described in section 401(a) which
is exempt from tax under section
501(a).

(4) Attribution from corporations. (i)
Stock owned, directly or indirectly, by
or for a corporation shall be considered
as owned by any person who owns
(within the meaning of section 1563(d))
5 percent or more in value or its stock
in that proportion which the value of
the stock which such person so owns
bears to the value of all the stock in
such corporation.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example. Brown, an individual, owns 60
shares of the 100 shares of the only class of
outstanding stock of corporation P. Smith,
an individual, owns 4 shares of the P stock,
and corporation X owns 36 shares of the P
stock. Corporation P owns, directly and indi-
rectly, 50 shares of the stock of corporation
S. Under this subparagraph, Brown is consid-
ered to own 30 shares of the S stock (5%o00 X
50), and X is considered to own 18 shares of
the S stock (3%100 x 50). Since Smith does not
own b5 percent or more in value of the P
stock, he is not considered as owning any of
the S stock owned by P. If, in this example,
Smith’s wife had owned directly 1 share of
the P stock, Smith (and his wife) would each
own b shares of the P stock, and therefore
Smith (and his wife) would be considered as
owning 2.5 shares of the S stock (%00 x 50).
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(5) Spouse. (i) Except as provided in
subdivision (ii) of this subparagraph,
an individual shall be considered to
own the stock owned, directly or indi-
rectly, by or for his spouse, other than
a spouse who is legally separated from
the individual under a decree of di-
vorce, whether interlocutory or final,
or a decree of separate maintenance.

(ii) An individual shall not be consid-
ered to own stock in a corporation
owned, directly or indirectly, by or for
his spouse on any day of a taxable year
of such corporation, provided that each
of the following conditions are satis-
fied with respect to such taxable year:

(a) Such individual does not, at any
time during such taxable year, own di-
rectly any stock in such corporation.

(b) Such individual is not a member
of the board of directors or an em-
ployee of such corporation and does not
participate in the management of such
corporation at any time during such
taxable year.

(¢) Not more than 50 percent of such
corporation’s gross income for such
taxable year was derived from royal-
ties, rents, dividends, interest, and an-
nuities.

(d) Such stock in such corporation is
not, at any time during such taxable
year, subject to conditions which sub-
stantially restrict or limit the spouse’s
right to dispose of such stock and
which run in favor of the individual or
his children who have not attained the
age of 21 years. The principles of para-
graph (b)(2)(iii) of §1.1563-2 shall apply
in determining whether a condition is a
condition described in the preceding
sentence.

(iii) For purposes of subdivision (ii)(c)
of this subparagraph, the gross income
of a corporation for a taxable year
shall be determined under section 61
and the regulations thereunder. The
terms ‘‘royalties”, ‘‘rents’, ‘‘divi-
dends”, ‘‘interest’”, and ‘‘annuities”
shall have the same meanings such
terms are given for purposes of section
1244(c). See paragraph (e)(1)(ii), (iii),
(iv), (v), and (vi) of §1.1244(c)-1.

(6) Children, grandchildren, parents,
and grandparents. (i) An individual
shall be considered to own the stock
owned, directly or indirectly, by or for
his children who have not attained the
age of 21 years, and, if the individual
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has not attained the age of 21 years,
the stock owned, directly or indirectly,
by or for his parents.

(ii) If an individual owns (directly,
and with the application of the rules of
this paragraph but without regard to
this subdivision) stock possessing more
than 50 percent of the total combined
voting power of all classes of stock en-
titled to vote or more than 50 percent
of the total value of shares of all class-
es of stock in a corporation, then such
individual shall be considered to own
the stock in such corporation owned,
directly or indirectly, by or for his par-
ents, grandparents, grandchildren, and
children who have attained the age of
21 years. In determining whether the
stock owned by an individual possesses
the requisite percentage of the total
combined voting power of all classes of
stock entitled to vote of a corporation,
see paragraph (a)(6) of §1.1563-1.

(iii) For purposes of section 1563, and
§§1.1563-1 through 1.1563-4, a legally
adopted child of an individual shall be
treated as a child of such individual by
blood.

(iv) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example. (a) Facts. Individual F owns di-
rectly 40 shares of the 100 shares of the only
class of stock of Z Corporation. His son, M
(20 years of age), owns directly 30 shares of
such stock, and his son, A (30 years of age),
owns directly 20 shares of such stock. The re-
maining 10 shares of the Z stock are owned
by an unrelated person.

(b) F’s ownership. Individual F owns 40
shares of the Z stock directly and is consid-
ered to own the 30 shares of Z stock owned
directly by M. Since, for purposes of the
more-than-50-percent stock ownership test
contained in subdivision (ii) of this subpara-
graph, F is treated as owning 70 shares or 70
percent of the total voting power and value
of the Z stock, he is also considered as own-
ing the 20 shares owned by his adult son, A.
Accordingly, F is considered as owning a
total of 90 shares of the Z stock.

(c) M’s ownership. Minor son, M, owns 30
shares of the Z stock directly, and is consid-
ered to own the 40 shares of Z stock owned
directly by his father, F. However, M is not
considered to own the 20 shares of Z stock
owned directly by his brother, A, and con-
structively by F, because stock construc-
tively owned by F by reason of family attri-
bution is not considered as owned by him for
purposes of making another member of his
family the constructive owner of such stock.
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See paragraph (c)(2) of this section. Accord-
ingly, M owns and is considered as owning a
total of 70 shares of the Z stock.

(d) A’s ownership. Adult son, A, owns 20
shares of the Z stock directly. Since, for pur-
poses of the more-than-50-percent stock own-
ership test contained in subdivision (ii) of
this subparagraph, A is treated as owning
only the Z stock which he owns directly, he
does not satisfy the condition precedent for
the attribution of Z stock from his father.
Accordingly, A is treated as owning only the
20 shares of Z stock which he owns directly.

(c) Operating rules and special rules—
(1) In general. Except as provided in
subparagraph (2) of this paragraph,
stock constructively owned by a person
by reason of the application of subpara-
graph (1), (2), (3), (4), (b), or (6) of para-
graph (b) of this section shall, for pur-
poses of applying such subparagraphs,
be treated as actually owned by such
person.

(2) Members of family. Stock construc-
tively owned by an individual by rea-
son of the application of subparagraph
(5) or (6) of paragraph (b) of this section
shall not be treated as owned by him
for purposes of again applying such
subparagraphs in order to make an-
other the constructive owner of such
stock.

(38) Precedence of option attribution.
For purposes of this section, if stock
may be considered as owned by a per-
son under subparagraph (1) of para-
graph (b) of this section (relating to op-
tion attribution) and under any other
subparagraph of such paragraph, such
stock shall be considered as owned by
such person under subparagraph (1) of
such paragraph.

(4) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example 1. A, 30 years of age, has a 90 per-
cent interest in the capital and profits of a
partnership. The partnership owns all the
outstanding stock of corporation X and X
owns 60 shares of the 100 outstanding shares
of corporation Y. Under subparagraph (1) of
this paragraph, the 60 shares of Y construc-
tively owned by the partnership by reason of
subparagraph (4) of paragraph (b) of this sec-
tion is treated as actually owned by the
partnership for purposes of applying subpara-
graph (2) of paragraph (b) of this section.
Therefore, A is considered as owning 54
shares of the Y stock (90 percent of 60
shares).

Example 2. Assume the same facts as in ex-
ample (1). Assume further that B, who is 20
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yvears of age and the brother of A, directly
owns 40 shares of Y stock. Although the
stock of Y owned by B is considered as owned
by C (the father of A and B) under paragraph
(b)(6)(i) of this section, under subparagraph
(2) of this paragraph such stock may not be
treated as owned by C for purposes of apply-
ing paragraph (b)(6)(ii) of this section in
order to make A the constructive owner of
such stock.

Example 3. Assume the same facts assumed
for purposes of example (2), and further as-
sume that C has an option to acquire the 40
shares of Y stock owned by his son, B. The
rule contained in subparagraph (2) of this
paragraph does not prevent the reattribution
of such 40 shares to A because, under sub-
paragraph (3) of this paragraph, C is consid-
ered as owning the 40 shares by reason of op-
tion attribution and not by reason of family
attribution. Therefore, since A satisfies the
more-than-50-percent stock ownership test
contained in paragraph (b)(6)(ii) of this sec-
tion with respect to Y, the 40 shares of Y
stock constructively owned by C are re-
attributed to A, and A is considered as own-
ing a total of 94 shares of Y stock.

(d) Special rule of section 1563
(H3)(B)—1) In general. If the same
stock of a corporation is owned (within
the meaning of section 1563(d)) by two
or more persons, then such stock shall
be treated as owned by the person
whose ownership of such stock results
in the corporation being a component
member of a controlled group on a De-
cember 31 which has at least one other
component member on such date.

(2) Component member of more than one
group. (i) If, by reason of subparagraph
(1) of this paragraph, a corporation
would (but for this subparagraph) be-
come a component member of more
than one controlled group on a Decem-
ber 31, such corporation shall be treat-
ed as a component member of only one
such controlled group on such date.
The determination as to which group
such corporation is treated as a compo-
nent member of shall be made in ac-
cordance with the rules contained in
paragraphs (d)(2)(ii), (iii) and (iv) of
this section.

(ii) In any case in which a corpora-
tion is a component member of a con-
trolled group of corporations on a De-
cember 31 as a result of treating each
share of its stock as owned only by the
person who owns such share directly,
then each such share shall be treated
as owned by the person who owns such
share directly.
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(iii) If the application of subdivision
(ii) of this subparagraph does not result
in a corporation being treated as a
component member of only one con-
trolled group on a December 31, then
the stock of such corporation described
in subparagraph (1) of this paragraph
shall be treated as owned by the one
person described in such subparagraph
who owns, directly and with the appli-
cation of the rules contained in para-
graph (b) (1), (2), (3), and (4) of this sec-
tion, the stock possessing the greatest
percentage of the total value of shares
of all classes of stock of the corpora-
tion.

(iv) Statement. If the application of
paragraph (d)(2)(ii) or (iii) of this sec-
tion does not result in a corporation
being treated as a component member
of only one controlled group of cor-
porations on a December 31, then such
corporation will be treated as a compo-
nent member of only one such group on
such date. Such corporation may elect
the group in which it is to be included
by including on or with its income tax
return a statement entitled, “STATE-
MENT TO ELECT CONTROLLED

GROUP PURSUANT TO  §1.1563-
3(d)(2)(iv).”” The statement must in-
clude—

(A) A description of each of the con-
trolled groups in which the corporation
could be included. The description
must include the name and employer
identification number of each compo-
nent member of each such group and
the stock ownership of the component
members of each such group; and

(B) The following representation: [IN-
SERT NAME AND EMPLOYER IDEN-
TIFICATION NUMBER OF CORPORA-
TION] ELECTS TO BE TREATED AS A
COMPONENT MEMBER OF THE [IN-
SERT DESIGNATION OF GROUP].

(v) Election—(A) Election filed. An
election filed under paragraph (d)(2)(iv)
of this section is irrevocable and effec-
tive until paragraph (d)(2)(ii) or (iii) of
this section applies or until a change in
the stock ownership of the corporation
results in termination of membership
in the controlled group in which such
corporation has been included.

(B) Election not filed. In the event no
election is filed in accordance with the
provisions of paragraph (d)(2)(iv) of
this section, then the Internal Revenue
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Service will determine the group in
which such corporation is to be in-
cluded. Such determination will be
binding for all subsequent years unless
the corporation files a valid election
with respect to any such subsequent
year or until a change in the stock
ownership of the corporation results in
termination of membership in the con-
trolled group in which such corpora-
tion has been included.

(3) Examples. The provisions of this
paragraph may be illustrated by the
following examples, in which each cor-
poration referred to uses the calendar
yvear as its taxable year and the stated
facts are assumed to exist on each day
of 1970 (unless otherwise provided in
the example):

Example 1. Jones owns all the stock of cor-
poration X and has an option to purchase
from Smith all the outstanding stock of cor-
poration Y. Smith owns all the outstanding
stock of corporation Z. Since the Y stock is
considered as owned by two or more persons,
under subparagraph (2)(ii) of this paragraph
the Y stock is treated as owned only by
Smith since he has direct ownership of such
stock. Therefore, on December 31, 1970, Y and
Z are component members of the same broth-
er-sister controlled group. If, however, Smith
had owned his stock in corporation Z for less
than one-half of the number of days of Z’s
1970 taxable year, then under subparagraph
(1) of this paragraph the Y stock would be
treated as owned only by Jones since his
ownership results in Y being a component
member of a controlled group on December
31, 1970.

Example 2. Individual H owns directly all
the outstanding stock of corporation M. W
(the wife of H) owns directly all the out-
standing stock of corporation N. Neither
spouse is considered as owning the stock di-
rectly owned by the other because each of
the conditions prescribed in paragraph
(b)(5)(ii) of this section is satisfied with re-
spect to each corporation’s 1970 taxable year.
H owns directly 60 percent of the only class
of stock of corporation P and W owns the re-
maining 40 percent of the P stock. Under
subparagraph (2)(iii) of this paragraph, the
stock of P is treated as owned only by H
since H owns (directly and with the applica-
tion of the rules contained in paragraph (b)
1), (2), (3), and (4) of this section) the stock
possessing the greatest percentage of the
total value of shares of all classes of stock of
P. Accordingly, on December 31, 1970, P is
treated as a component member of a brother-
sister group consisting of M and P.

Example 3. Unrelated individuals A and B
each own 49 percent of all the outstanding
stock of corporation R, which in turn owns
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70 percent of the only class of outstanding
stock of corporation S. The remaining 30 per-
cent of the stock of corporation S is owned
by unrelated individual C. C also owns the
remaining 2 percent of the stock of corpora-
tion R. Under the attribution rule of para-
graph (b)(4) of this section A and B are each
considered to own 34.3 percent of the stock of
corporation S. Accordingly, since five or
fewer persons own at least 80 percent of the
stock of corporations R and S and also own
more than 50 percent identically (A’s and B’s
identical ownership each is 34.3 percent, C’s
identical ownership is 2 percent), on Decem-
ber 31, 1970, corporations R and S are treated
as component members of the same brother-
sister controlled group for purposes of para-
graph (a)(3)(ii) of §1.1563-1.

(e) Effective/applicability date. Para-
graph (d)(2)(iv) and (v) of this section
apply to any taxable year beginning on
or after May 30, 2006. However, tax-
payers may apply paragraph (d)(2)(iv)
and (v) of this section to any original
Federal income tax return (including
any amended return filed on or before
the due date (including extensions) of
such original return) timely filed on or
after May 30, 2006. For taxable years
beginning before May 30, 2006, see
§1.1563-3 as contained in 26 CFR part 1
in effect on April 1, 2006.

[T.D. 6845, 30 FR 9755, Aug. 5, 1965, as amend-
ed by T.D. 7181, 37 FR 8070, Apr. 25, 1972; T.D.
7779, 46 FR 29474, June 2, 1981; T.D. 8179, 53
FR 6613, Mar. 2, 1988; T.D. 9264, 71 FR 30606,
30608, May 30, 2006; T.D. 9304, 71 FR 76913,
Dec. 22, 2006; T.D. 9329, 72 FR 32806, 32807,
June 14, 2007; T.D. 9451, 74 FR 25148, May 27,
2009]

§1.1563—4 Franchised corporations.

(a) In general. For purposes of para-
graph (b)(2)(ii)(d) of §1.1563-1, a mem-
ber of a controlled group of corpora-
tions shall be considered to be a fran-
chised corporation for a taxable year if
each of the following conditions is sat-
isfied for ome-half (or more) of the
number of days preceding the Decem-
ber 31 included within such taxable
year (or, if such taxable year does not
include a December 31, for one-half or
more of the number of days in such
taxable year preceding the last day of
such year):

(1) Such member is franchised to sell
the products of another member, or the
common owner, of such controlled
group.
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(2) More than 50 percent (determined
on the basis of cost) of all the goods
held by such member primarily for sale
to its customers are acquired from
members or the common owner of the
controlled group, or both.

(3) The stock of such member is to be
sold to an employee (or employees) of
such member pursuant to a bona fide
plan designed to eliminate the stock
ownership of the parent corporation (as
defined in paragraph (b)(1) of §1.1563-2)
or of the common owner (as defined in
paragraph (b)(3) of §1.1563-2) in such
member.

(4) Such employee owns (or such em-
ployees in the aggregate own) directly
more than 20 percent of the total value
of shares of all classes of stock of such
member. For purposes of this subpara-
graph, the determination of whether an
employee (or employees) owns the req-
uisite percentage of the total value of
the stock of the member shall be made
without regard to paragraph (b) of
§1.15663-2, relating to certain stock
treated as excluded stock. Further-
more, if the corporation has more than
one class of stock outstanding, the rel-
ative voting rights as between each
such class of stock shall be disregarded
in making such determination.

(b) Plan for elimination of stock owner-
ship. (1) A plan referred to in paragraph
(a)(3) of this section must:

(i) Provide a reasonable selling price
for the stock of the member, and

(ii) Require that a portion of the em-
ployee’s compensation or dividends, or
both, from such member be applied to
the purchase of such stock (or to the
purchase of notes, bonds, debentures,
or similar evidences of indebtedness of
such member held by the parent cor-
poration or the common owner).

It is not necessary, in order to satisfy
the requirements of subdivision (ii) of
this subparagraph, that the plan re-
quire that a percentage of every dollar
of the compensation and dividends be
applied to the purchase of the stock (or
the indebtedness). The requirements of
such subdivision are satisfied if an oth-
erwise qualified plan provides that
under certain specified conditions
(such as a requirement that the mem-
ber earn a specified profit) no portion
of the compensation and/or dividends
need be applied to the purchase of the
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stock (or indebtedness), provided such
conditions are reasonable.

(2) A plan for the elimination of the
stock ownership of the parent corpora-
tion or of the common owner will sat-
isfy the requirements of paragraph
(a)(3) of this section and subparagraph
(1) of this paragraph even though it
does not require that the stock of the
member be sold to an employee (or em-
ployees) if it provides for the redemp-
tion of the stock of the member held by
the parent or common owner and under
the plan the amount of such stock to
be redeemed during any period is cal-
culated by reference to the profits of
such member during such period.

[T.D. 6845, 30 FR 9757, Aug. 5, 1965]
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[T.D. 9632, 78 FR 53655, Aug. 30, 2013, as
amended at 78 FR 78255, Dec. 26, 2013; T.D.
9705, 79 FR 70468, Nov. 26, 2014]

§1.5000A-1 Maintenance of minimum
essential coverage and liability for
the shared responsibility payment.

(a) In general. For each month during
the taxable year, a nonexempt indi-
vidual must have minimum essential
coverage or pay the shared responsi-
bility payment. For a month, a non-
exempt individual is an individual in
existence for the entire month who is
not an exempt individual described in
§1.5000A-3.

(b) Coverage under minimum essential
coverage—(1) In general. An individual
has minimum essential coverage for a
month in which the individual is en-
rolled in and entitled to receive bene-
fits under a program or plan identified
as minimum essential coverage in
§1.5000A-2 for at least one day in the
month.

(2) Special rule for United States citi-
cens or vresidents residing outside the
United States or residents of territories.
An individual is treated as having min-
imum essential coverage for a month—

(i) If the month occurs during any pe-
riod described in section 911(d)(1)(A) or
section 911(d)(1)(B) that is applicable to
the individual; or

(ii) If, for the month, the individual
is a bona fide resident of a possession
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of the United States (as determined
under section 937(a)).

(c) Liability for shared responsibility
payment—(1) In general. A taxpayer is
liable for the shared responsibility pay-
ment for a month for which—

(i) The taxpayer is a nonexempt indi-
vidual without minimum essential cov-
erage; or

(ii) A nonexempt individual for whom
the taxpayer is liable under paragraph
(c)(2) or (c)(3) of this section does not
have minimum essential coverage.

(2) Liability for dependents—(i) In gen-
eral. For a month when a nonexempt
individual does not have minimum es-
sential coverage, if the nonexempt in-
dividual is a dependent (as defined in
section 152) of another individual for
the other individual’s taxable year in-
cluding that month, the other indi-
vidual is liable for the shared responsi-
bility payment attributable to the de-
pendent’s lack of coverage. An indi-
vidual is a dependent of a taxpayer for
a taxable year if the individual satis-
fies the definition of dependent under
section 152, regardless of whether the
taxpayer claims the individual as a de-
pendent on a Federal income tax re-
turn for the taxable year. If an indi-
vidual may be claimed as a dependent
by more than one taxpayer in the same
calendar year, the taxpayer who prop-
erly claims the individual as a depend-
ent for the taxable year is liable for the
shared responsibility payment attrib-
utable to the individual. If more than
one taxpayer may claim an individual
as a dependent in the same calendar
year but no one claims the individual
as a dependent, the taxpayer with pri-
ority under the rules of section 152 to
claim the individual as a dependent is
liable for the shared responsibility pay-
ment for the individual.

(ii) Special rules for dependents adopted
or placed in foster care during the taxable
year—(A) Tazxpayers adopting an indi-
vidual. If a taxpayer adopts a non-
exempt dependent (or accepts a non-
exempt dependent who is an eligible
foster child as defined in section
152(f)(1)(C)) during the taxable year and
is otherwise liable for the nonexempt
dependent under paragraph (c)(2)(i) of
this section, the taxpayer is liable
under paragraph (c)(2)(i) of this section
for the nonexempt dependent only for
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the full months in the taxable year
that follow the month in which the
adoption or acceptance occurs.

(B) Taxpayers placing an individual for
adoption. If a taxpayer who is otherwise
liable for a nonexempt dependent under
paragraph (¢)(2)(i) of this section places
(or, by operation of law, must place)
the nonexempt dependent for adoption
or foster care during the taxable year,
the taxpayer is liable under paragraph
(c)(2)(i) of this section for the non-
exempt dependent only for the full
months in the taxable year that pre-
cede the month in which the adoption
or foster care placement occurs.

(C) Examples. The following examples
illustrate the provisions of this para-
graph (c)(2)(ii). In each example the
taxpayer’s taxable year is a calendar
year.

Example 1. Taxpayers adopting a child. (i) E
and F, married individuals filing a joint re-
turn, initiate proceedings for the legal adop-
tion of a 2-year old child, G, in January 2016.
On May 15, 2016, G becomes the adopted child
(within the meaning of section 152(f)(1)(B)) of
E and F, and resides with them for the re-
mainder of 2016. Prior to the adoption, G re-
sides with H, an unmarried individual, with
H providing all of G’s support. For 2016 G
meets all requirements under section 152 to
be E and F’s dependent, and not H’s depend-
ent.

(ii) Under paragraph (c)(2) of this section,
E and F are not liable for a shared responsi-
bility payment attributable to G for January
through May of 2016, but are liable for a
shared responsibility payment attributable
to G, if any, for June through December of
2016. H is not liable for a shared responsi-
bility payment attributable to G for any
month in 2016, because G is not H’s depend-
ent for 2016 under section 152.

Example 2. Taxpayers placing a child for
adoption. (i) The facts are the same as Exam-
ple 1, except the legal adoption occurs on Au-
gust 15, 2016, and, for 2016, G meets all re-
quirements under section 152 to be H’s de-
pendent, and not E and F’s dependent.

(ii) Under paragraph (c)(2) of this section,
H is liable for a shared responsibility pay-
ment attributable to G, if any, for January
through July of 2016, but is not liable for a
shared responsibility payment attributable
to G for August through December of 2016. E
and F are not liable for a shared responsi-
bility payment attributable to G for any
month in 2016, because G is not E and F’s de-
pendent for 2016 under section 152.

(3) Liability of individuals filing a joint
return. Married individuals (within the
meaning of section 7703) who file a
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joint return for a taxable year are
jointly liable for any shared responsi-
bility payment for a month included in
the taxable year.

(d) Definitions. The definitions in this
paragraph (d) apply to this section and
§§1.5000A-2 through 1.5000A-5.

(1) Affordable Care Act. Affordable Care
Act refers to the Patient Protection
and Affordable Care Act, Public Law
111-148 (124 Stat. 119 (2010)), and the
Health Care and Education Reconcili-
ation Act of 2010, Public Law 111-152
(124 Stat. 1029 (2010)), as amended.

(2) Employee. Employee includes
former employees.

(3) Exchange. Exchange has the same
meaning as in 45 CFR 155.20.

(4) Family. A taxpayer’s family means
the individuals for whom the taxpayer
properly claims a deduction for a per-
sonal exemption under section 151 for
the taxable year.

() Family coverage. Family coverage
means health insurance that covers
more than one individual.

(6) Group health insurance coverage.
Group health insurance coverage has the
same meaning as in section 2791(b)(4) of
the Public Health Service Act (42
U.S.C. 300gg-91(b)(4)).

(7 Group health plan. Group health
plan has the same meaning as in sec-
tion 2791(a)(1) of the Public Health
Service Act (42 U.S.C. 300gg-91(a)(1)).

(8) Health insurance coverage. Health
insurance coverage has the same mean-
ing as in section 2791(b)(1) of the Public
Health Service Act (42 U.S.C. 300gg—
91(b)(1)).

(9) Health insurance issuer. Health in-
surance issuer has the same meaning as
in section 2791(b)(2) of the Public
Health Service Act (42 U.S.C. 300gg-
91(b)(2)).

(10) Household income—((i) In general.
Household income means the sum of—

(A) A taxpayer’s modified adjusted
gross income; and

(B) The aggregate modified adjusted
gross income of all other individuals
who—

(I) Are included in the taxpayer’s
family under paragraph (d)(4) of this
section; and

(2) Are required to file a Federal in-
come tax return for the taxable year.

(i1) Modified adjusted gross income.
Modified adjusted gross income means
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adjusted gross income (within the
meaning of section 62) increased by—

(A) Amounts excluded from gross in-
come under section 911; and

(B) Tax-exempt interest the taxpayer
receives or accrues during the taxable
year.

(11) Individual market. Individual mar-
ket has the same meaning as in section
1304(a)(2) of the Affordable Care Act (42
U.S.C. 18024(a)(2)).

(12) Large and small group market.
Large group market and small group mar-
ket have the same meanings as in sec-
tion 1304(a)(3) of the Affordable Care
Act (42 U.S.C. 18024(a)(3)).

(13) Month. Month means calendar
month.

(14) Qualified health plan. Qualified
health plan has the same meaning as in
section 1301(a) of the Affordable Care
Act (42 U.S.C. 18021(a)).

(15) Rating area. Rating area has the
same meaning as in §1.36B-1(n).

(16) Self-only coverage. Self-only cov-
erage means health insurance that cov-
ers one individual.

a7 Shared responsibility  family.
Shared responsibility family means, for a
month, all nonexempt individuals for
whom the taxpayer (and the taxpayer’s
spouse, if the taxpayer is married and
files a joint return with the spouse) is
liable for the shared responsibility pay-
ment under paragraph (c) of this sec-
tion.

(18) State. State means each of the 50
states and the District of Columbia.

[T.D. 9632, 78 FR 53655, Aug. 30, 2013, as
amended at 78 FR 78255, Dec. 26, 2013]

§1.5000A-2 Minimum
erage.

(a) In general. Minimum essential cov-
erage means coverage under a govern-
ment-sponsored program (described in
paragraph (b) of this section), an eligi-
ble employer-sponsored plan (described
in paragraph (c) of this section), a plan
in the individual market (described in
paragraph (d) of this section), a grand-
fathered health plan (described in para-
graph (e) of this section), or other
health benefits coverage (described in
paragraph (f) of this section). Minimum
essential coverage does not include
coverage described in paragraph (g) of
this section. All terms defined in this
section apply for purposes of this sec-

essential cov-
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tion and §1.5000A-1 and §§1.5000A-3
through 1.5000A-5.

(b) Government-sponsored program—(1)
In general. Except as provided in para-
graph (2), government-sponsored program
means any of the following:

(i) Medicare. The Medicare program
under part A of Title XVIII of the So-
cial Security Act (42 U.S.C. 1395c and
following sections);

(ii) Medicaid. The Medicaid program
under Title XIX of the Social Security
Act (42 U.S.C. 1396 and following sec-
tions);

(iii) Children’s Health Insurance Pro-
gram. The Children’s Health Insurance
Program (CHIP) under Title XXI of the
Social Security Act (42 U.S.C. 1397aa
and following sections);

(iv) TRICARE. Medical coverage
under chapter 55 of Title 10, U.S.C., in-
cluding coverage under the TRICARE
program;

(v) Veterans programs. The following
health care programs under chapter 17
or 18 of Title 38, U.S.C.:

(A) The medical benefits package au-
thorized for eligible veterans under 38
U.S.C. 1710 and 38 U.S.C. 1705;

(B) The Civilian Health and Medical
Program of the Department of Vet-
erans Affairs (CHAMPVA) authorized
under 38 U.S.C. 1781; and

(C) The comprehensive health care
program authorized under 38 U.S.C.
1803 and 38 U.S.C. 1821 for certain chil-
dren of Vietnam Veterans and Veterans
of covered service in Korea who are suf-
fering from spina bifida.

(vi) Peace Corp program. A health plan
under section 2504(e) of Title 22, U.S.C.
(relating to Peace Corps volunteers);
and

(vil) Nonappropriated Fund Health
Benefits Program. The Nonappropriated
Fund Health Benefits Program of the
Department of Defense, established
under section 349 of the National De-
fense Authorization Act for Fiscal Year
1995 (Pub. L. 103-337; 10 U.S.C. 1587
note).

(2) Certain health care coverage mnot
minimum essential coverage under a gov-
ernment-sponsored program. Government-
sponsored program does not mean any of
the following:

(i) Optional coverage of family plan-
ning services under section
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1902(a)(10)(A)({i1)(XXI) of the Social Se-

curity Act (42 U.S.C.
1396a(a)(10)(A)([1i)(XXTI));
(ii) Optional coverage of tuber-

culosis-related services under section
1902(a)(10)(A)(ii)(XII) of the Social Se-
curity Act (42 U.S.C.
1396a.(a)(10)(A)(1i)(XII));

(iii) Coverage of pregnancy-related
services under section
1902(a)(10)(A)(E)(AV) and
(a)(10)(A)(ii1)(IX) of the Social Security
Act (42 U.S.C. 1396a(a)(10)(A){)(IV),
(a)(10)(A) (1) IX));

(iv) Coverage limited to treatment of
emergency medical conditions in ac-
cordance with 8 U.S.C. 1611(b)(1)(A), as
authorized by section 1903(v) of the So-
cial Security Act (42 U.S.C. 1396b(V));

(v) Coverage for medically needy in-
dividuals under section 1902(a)(10)(C) of
the Social Security Act (42 U.S.C.
1396a(a)(10)(C)) and 42 CFR 435.300 and
following sections;

(vi) Coverage authorized under sec-
tion 1115(a) of the Social Security Act
(42 U.S.C. 1315(a));

(vii) Coverage under 10 U.S.C. 1079(a),
1086(c)(1), or 1086(d)(1) that is solely
limited to space available care in a fa-
cility of the uniformed services for in-
dividuals excluded from TRICARE cov-
erage for care from private sector pro-
viders;

(viii) Coverage under 10 U.S.C. 1074a
and 1074b for an injury, illness, or dis-
ease incurred or aggravated in the line
of duty for individuals who are not on
active duty; and

(ix) Medicaid coverage limited to
COVID-19 testing and diagnostic serv-
ices provided under section 6004(a)(3) of
the Families First Coronavirus Re-
sponse Act, Pub. L. 116-127, 134 Stat.
178 (March 18, 2020).

(c) Eligible employer-sponsored plan—
(1) In general. Eligible employer-spon-
sored plan means, with respect to any
employee:

(i) Group health insurance coverage
offered by, or on behalf of, an employer
to the employee that is—

(A) A governmental plan (within the
meaning of section 2791(d)(8) of the
Public Health Service Act (42 U.S.C.
300gg-91(d)(8)));

(B) Any other plan or coverage of-
fered in the small or large group mar-
ket within a State; or
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(C) A grandfathered health plan
(within the meaning of paragraph (e) of
this section) offered in a group market;
or

(ii) A self-insured group health plan
under which coverage is offered by, or
on behalf of, an employer to the em-
ployee.

(2) Government-sponsored program gen-
erally not an eligible employer-sponsored
plan. Except for the program identified
in paragraph (b)(1)(vii) of this section,
a government-sponsored program de-
scribed in paragraph (b) of this section
is not an eligible employer-sponsored
plan.

(d) Plan in the individual market—(1)
In general. Plan in the individual market
means health insurance coverage of-
fered to individuals in the individual
market within a state, other than
short-term limited duration insurance
within the meaning of section 2791(b)(b)
of the Public Health Service Act (42
U.S.C. 300gg-91(b)(5)).

(2) Qualified health plan offered by an
Exchange. A qualified health plan of-
fered by an Exchange is a plan in the
individual market. If a territory of the
United States elects to establish an Ex-
change under section 1323(a)(1) and (b)
of the Affordable Care Act (42 U.S.C.
18043(a)(1), (b)), a qualified health plan
offered by that Exchange is a plan in
the individual market.

(e) Grandfathered health plan. Grand-
fathered health plan means any group
health plan or group health insurance
coverage to which section 1251 of the
Affordable Care Act (42 U.S.C. 18011)
applies.

(f) Other coverage that qualifies as min-
imum essential coverage. Minimum es-
sential coverage includes any plan or
arrangement recognized by the Sec-
retary of Health and Human Services,
in coordination with the Secretary of
the Treasury, as minimum essential
coverage.

(g) Ezxcepted benefits not minimum es-
sential coverage. Minimum essential
coverage does not include any coverage
that consists solely of excepted bene-
fits described in section 2791(c)(1),
(c)(2), (c)(3), or (c)4) of the Public
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Health Service Act (42 U.S.C. 300gg—
91(c)).

[T.D. 9632, 78 FR 53655, Aug. 30, 2013, as
amended at 78 FR 78255, Dec. 26, 2013; T.D.
9705, 79 FR 70469, Nov. 26, 2014; T.D. 9970, 87
FR 76575, Dec. 15, 2022]

§1.5000A-3 Exempt individuals.

(a) Members of recognized religious
sects—(1) In general. An individual is an
exempt individual for a month that in-
cludes a day on which the individual
has in effect a religious conscience ex-
emption certification described in
paragraph (a)(2) of this section.

(2) Exemption certification. A religious
conscience exemption certification is
issued by an Exchange in accordance
with the requirements of section
1311(d)(4)(H) of the Affordable Care Act
(42 U.S.C. 18031(d)(4)(H)), 45 CFR
155.605(c), and 45 CFR 155.615(b) and cer-
tifies that an individual is—

(i) A member of a recognized reli-
gious sect or division of the sect that is
described in section 1402(g)(1); and

(ii) An adherent of established tenets
or teachings of the sect or division as
described in that section.

(b) Member of health care sharing min-
istries—(1) In gemeral. An individual is
an exempt individual for a month that
includes a day on which the individual
is a member of a health care sharing
ministry.

(2) Health care sharing ministry. For
purposes of this section, health care
sharing ministry means an organiza-
tion—

(i) That is described in section
501(c)(3) and is exempt from tax under
section 501(a);

(ii) Members of which share a com-
mon set of ethical or religious beliefs
and share medical expenses among
themselves in accordance with those
beliefs and without regard to the state
in which a member resides or is em-
ployed;

(iii) Members of which retain mem-
bership even after they develop a med-
ical condition;

(iv) That (or a predecessor of which)
has been in existence at all times since
December 31, 1999;

(v) Members of which have shared
medical expenses continuously and
without interruption since at least De-
cember 31, 1999; and
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(vi) That conducts an annual audit
performed by an independent certified
public accounting firm in accordance
with generally accepted accounting
principles and makes the annual audit
report available to the public upon re-
quest.

(c) Erxempt nonciticens—(1) In general.
An individual is an exempt individual
for a month that the individual is an
exempt noncitizen.

(2) Exempt noncitizens. For purposes of
this section, an individual is an exempt
noncitizen for a month if the indi-
vidual—

(i) Is not a U.S. citizen or U.S. na-
tional for any day during the month;
and

(ii) Is either—

(A) A nonresident alien (within the
meaning of section 7701(b)(1)(B)) for the
taxable year that includes the month;
or

(B) An individual who is not lawfully
present (within the meaning of 45 CFR
155.20) on any day in the month.

(d) Incarcerated individuals—(1) In
general. An individual is an exempt in-
dividual for a month that includes a
day on which the individual is incar-
cerated.

(2) Incarcerated. For purposes of this
section, the term incarcerated means
confined, after the disposition of
charges, in a jail, prison, or similar
penal institution or correctional facil-
ity.

(e) Individuals with no affordable cov-
erage—(1) In general. An individual is
an exempt individual for a month in
which the individual lacks affordable
coverage. For purposes of this para-
graph (e), an individual lacks afford-
able coverage in a month if the individ-
ual’s required contribution (deter-
mined on an annual basis) for min-
imum essential coverage for the month
exceeds the required contribution per-
centage (as defined in paragraph (e)(2)
of this section) of the individual’s
household income. For purposes of this
paragraph (e), an individual’s house-
hold income is increased by any
amount of the required contribution
made through a salary reduction ar-
rangement that is excluded from gross
income.

(2) Required contribution percentage—
(i) In general. Except as provided in
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paragraph (e)(2)(ii) of this section, the
required contribution percentage is 8
percent.

(ii) Indexing. For plan years begin-
ning in any calendar year after 2014,
the required contribution percentage is
the percentage determined by the De-
partment of Health and Human Serv-
ices that reflects the excess of the rate
of premium growth between the pre-
ceding calendar year and 2013 over the
rate of income growth for the period.

(iii) Plan year. For purposes of this
paragraph (e), plan year means the eli-
gible employer-sponsored plan’s reg-
ular 12-month coverage period, or for a
new employee or an individual who en-
rolls during a special enrollment pe-
riod, the remainder of a 12-month cov-
erage period.

(3) Individuals eligible for coverage
under eligible employer-sponsored plans—
(i) Eligibility—(A) In general. Except as
provided in paragraph (e)(3)(i)(B) of
this section, an employee or related in-
dividual (as defined in paragraph
(e)(3)(ii)(B) of this section) is treated as
eligible for coverage under an eligible
employer-sponsored plan for a month
during a plan year if the employee or
related individual could have enrolled
in the plan for any day in that month
during an open or special enrollment
period, regardless of whether the em-
ployee or related individual is eligible
for any other type of minimum essen-
tial coverage.

(B) Multiple eligibility. For purposes of
this paragraph (e)(3), an employee eli-
gible for coverage under an eligible em-
ployer-sponsored plan offered by the
employee’s employer is not treated as
eligible as a related individual for cov-
erage under an eligible employer-spon-
sored plan (for example, an eligible em-
ployer-sponsored plan offered by the
employer of the employee’s spouse) for
any month included in the plan year of
the eligible employer-sponsored plan
offered by the employee’s employer.

(C) Special rule for post-employment
coverage. A former employee or an indi-
vidual related to a former employee,
who may enroll in continuation cov-
erage required under Federal law or a
state law that provides comparable
continuation coverage, or in retiree
coverage under an eligible employer-
sponsored plan, is eligible for coverage
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under an eligible employer-sponsored
plan only if the individual enrolls in
the coverage.

(ii) Required contribution for individ-
uals eligible for coverage under an eligible
employer-sponsored plan—(A) Employees.
In the case of an employee who is eligi-
ble to purchase coverage under an eli-
gible employer-sponsored plan spon-
sored by the employee’s employer, the
required contribution is the portion of
the annual premium that the employee
would pay (whether through salary re-
duction or otherwise) for the lowest
cost self-only coverage.

(B) Individuals related to employees. In
the case of an individual who is eligible
for coverage under an eligible em-
ployer-sponsored plan because of a re-
lationship to an employee and for
whom a personal exemption deduction
under section 151 is claimed on the em-
ployee’s Federal income tax return (re-
lated individual), the required con-
tribution is the portion of the annual
premium that the employee would pay
(whether through salary reduction or
otherwise) for the lowest cost family
coverage that would cover the em-
ployee and all related individuals who
are included in the employee’s family
and are not otherwise exempt under
§1.5000A-3.

(C) Required contribution for part-year
period. For each individual described in
paragraph (e)(3)(ii)(A) or (e)(3)(ii)(B) of
this section, affordability under this
paragraph (e)(3) is determined sepa-
rately for each employment period that
is less than a full calendar year or for
the portions of an employer’s plan year
that fall in different taxable years of
the individual. Coverage under an eligi-
ble employer-sponsored plan is afford-
able for a part-year period if the
annualized required contribution for
self-only coverage (in the case of the
employee) or family coverage (in the
case of a related individual) under the
plan for the part-year period does not
exceed the required contribution per-
centage of the individual’s household
income for the taxable year. The
annualized required contribution is the
required contribution determined
under paragraph (e)(3)(1i)(A) or
(e)(3)(ii)(B) of this section for the part-
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year period times a fraction, the nu-
merator of which is 12 and the denomi-
nator of which is the number of months
in the part-year period during the indi-
vidual’s taxable year. Only full cal-
endar months are included in the com-

putation under this paragraph
(e)(3)({i)(C).

(D) Employer contributions to health re-
imbursement arrangements. Amounts

newly made available for the current
plan year under a health reimburse-
ment arrangement that an employee
may use to pay premiums, or may use
to pay cost-sharing or benefits not cov-
ered by the primary plan in addition to
premiums, are counted toward the em-
ployee’s required contribution if the
health reimbursement arrangement
would be integrated, as that term is
used in Notice 2013-54 (2013-40 IRB 287)
or in any successor published guidance
(see §601.601(d) of this chapter), with an
eligible employer-sponsored plan for an
employee enrolled in the plan. The eli-
gible employer-sponsored plan and the
health reimbursement arrangement
must be offered by the same employer.
Employer contributions to a health re-
imbursement arrangement count to-
ward an employee’s required contribu-
tion only to the extent the amount of
the annual contribution is required
under the terms of the plan or other-
wise determinable within a reasonable
time before the employee must decide
whether to enroll in the eligible em-
ployer-sponsored plan.

(BE) Employer contributions to cafeteria
plans. Amounts made available for the
current plan year under a cafeteria
plan, within the meaning of section 125,
are taken into account in determining
an employee’s or a related individual’s
required contribution if:

(I) The employee may not opt to re-
ceive the amount as a taxable benefit;

(2) The employee may use the
amount to pay for minimum essential
coverage; and

(3) The employee may use the
amount exclusively to pay for medical
care, within the meaning of section 213.

(F) Wellness program incentives. Non-
discriminatory wellness program in-
centives, within the meaning of
§54.9802-1(f) of this chapter, offered by
an eligible employer-sponsored plan
that affect premiums are treated as
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earned in determining an employee’s
required contribution for purposes of
affordability of an eligible employer-
sponsored plan to the extent the incen-
tives relate exclusively to tobacco use.
Wellness program incentives that do
not relate to tobacco use or that in-
clude a component unrelated to to-
bacco use are treated as not earned for
this purpose. For purposes of this sec-
tion, the term wellness program incen-
tive has the same meaning as the term
reward in §54.9802-1(f)(1)(i) of this chap-
ter.

(G) Opt-out arrangements. [Reserved]

(iii) Examples. The following exam-
ples illustrate the application of this
paragraph (e)(3). Unless stated other-
wise, in each example, each individ-
ual’s taxable year is a calendar year,
the individual is ineligible for any
other exemptions described in this sec-
tion for a month, the rate of premium
growth has not exceeded the rate of in-
come growth since 2013, and the indi-
vidual’s employer offers a single plan
that uses a calendar plan year and is
an eligible employer-sponsored plan as
described in §1.5000A—2(c).

Example 1. Unmarried employee with no de-
pendents. Taxpayer A is an unmarried indi-
vidual with no dependents. In November 2015,
A is eligible to enroll in self-only coverage
under a plan offered by A’s employer for cal-
endar year 2016. If A enrolls in the coverage,
A is required to pay $5,000 of the total annual
premium. In 2016, A’s household income is
$60,000. Under paragraph (e)(3)(ii)(A) of this
section, A’s required contribution is $5,000,
the portion of the annual premium A pays
for self-only coverage. Under paragraph (e)(1)
of this section, A lacks affordable coverage
for 2016 because A’s required contribution
($5,000) is greater than 8% of A’s household
income ($4,800).

Example 2. Married employee with depend-
ents. Taxpayers B and C are married and file
a joint return for 2016. B and C have two chil-
dren, D and E. In November 2015, B is eligible
to enroll in self-only coverage under a plan
offered by B’s employer for calendar year
2016 at a cost of $5,000 to B. C, D, and E are
eligible to enroll in family coverage under
the same plan for 2016 at a cost of $20,000 to
B. B, C, D, and E’s household income for 2016
is $90,000. Under paragraph (e)(3)(ii)(A) of this
section, B’s required contribution is B’s
share of the cost for self-only coverage,
$5,000. Under paragraph (e)(1) of this section,
B has affordable coverage for 2016 because
B’s required contribution ($5,000) does not ex-
ceed 8% of B’s household income ($7,200).
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Under paragraph (e)(3)(ii)(B) of this section,
the required contribution for C, D, and E is
B’s share of the cost for family coverage,
$20,000. Under paragraph (e)(1) of this sec-
tion, C, D, and E lack affordable coverage for
2016 because their required contribution
($20,000) exceeds 8% of their household in-
come ($7,200).

Example 3. Plan year is a fiscal year. (i) Tax-
payer F is an unmarried individual with no
dependents. In June 2015, F is eligible to en-
roll in self-only coverage under a plan of-
fered by F’s employer for the period July
2015 through June 2016 at a cost to F of
$4,750. In June 2016, F is eligible to enroll in
self-only coverage under a plan offered by F’s
employer for the period July 2016 through
June 2017 at a cost to F of $5,000. In 2016, F’s
household income is $60,000.

(ii) Under paragraph (e)(3)(ii)(C) of this sec-
tion, F’s annualized required contribution
for the period January 2016 through June
2016 is $4,750 ($2,375 paid for premiums in 2016
x 12/6). Under paragraph (e)(1) of this section,
F has affordable coverage for January 2016
through June 2016 because F’s annualized re-
quired contribution ($4,750) does not exceed
8% of F’s household income ($4,800).

(iii) Under paragraph (e)(3)(ii)(C) of this
section, F’s annualized required contribution
for the period July 2016 to December 2016 is
$5,000 ($2,500 paid for premiums in 2016 x 12/6).
Under paragraph (e)(1) of this section, F
lacks affordable coverage for July 2016
through December 2016 because F’s
annualized required contribution ($5,000) ex-
ceeds 8% of F’s household income ($4,800).

Example 4. Eligibility for coverage under an
eligible employer-sponsored plan and under gov-
ernment sponsored coverage. Taxpayer G is un-
married and has one child, H. In November
2015, H is eligible to enroll in family cov-
erage under a plan offered by G’s employer
for 2016. H is also eligible to enroll in the
CHIP program for 2016. Under paragraph
(e)(3)(A) of this section, H is treated as eligi-
ble for coverage under an eligible employer-
sponsored plan for each month in 2016, not-
withstanding that H is eligible to enroll in
government sponsored coverage for the same
period.

(4) Individuals ineligible for coverage
under eligible employer-sponsored plans—
(i) Eligibility for coverage other than an
eligible employer-sponsored plan. An indi-
vidual is treated as ineligible for cov-
erage under an eligible employer-spon-
sored plan for a month that is not de-
scribed in paragraph (e)(3)(i) of this
section.

(ii) Required contribution for individ-
uals ineligible for coverage under eligible
employer-sponsored plans—(A) In gen-
eral. In the case of an individual who is
ineligible for coverage under an eligi-
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ble employer-sponsored plan, the re-
quired contribution is the premium for
the applicable plan, reduced by the
maximum amount of any credit allow-
able under section 36B for the taxable
year, determined as if the individual
was covered for the entire taxable year
by a qualified health plan offered
through the Exchange serving the rat-
ing area where the individual resides.

(B) Applicable plan—(1) In general. Ex-
cept as provided in paragraph
(e)(4)(i1)(B)(2) of this section, applicable
plan means the single lowest cost
bronze plan available in the individual
market through the Exchange serving
the rating area in which the individual
resides (without regard to whether the
individual purchased a qualified health
plan through the Exchange) that would
cover all individuals in the individual’s
nonexempt family. For purposes of this
paragraph (e)(4), an individual’s non-
exempt family means the family (as de-
fined in §1.5000A-1(d)(4)) that includes
the individual, excluding any family
members who are otherwise exempt
under section 1.5000A-3 or are treated
as eligible for coverage under an eligi-
ble employer-sponsored plan under
paragraph (e)(3)(i) of this section. The
premium for the applicable plan takes
into account rating factors (for exam-
ple, an individual’s age or tobacco use)
that an Exchange would use to deter-
mine the cost of coverage.

(2) Lowest cost bronce plan does not
cover all individuals included in the tax-
payer’s nonexempt family—(i) In general.
If the Exchange serving the rating area
where the individual resides does not
offer a single bronze plan covering all
individuals included in the individual’s
nonexempt family, the premium for
the applicable plan is the sum of the
premiums for the lowest cost bronze
plans that are offered through the Ex-
changes serving the rating areas where
one or more of the individuals reside
that would cover in the aggregate all
the individuals in the individual’s non-
exempt family. For instance, coverage
offered through the Exchange in a rat-
ing area might not cover a family
member living in different rating area
or a single policy might not cover all
the members in a taxpayer’s household.

(i1) Optional simplified method for ap-
plicable plan identification. [Reserved]
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(C) Wellness programs incentives. [Re-
served]

(D) Credit allowable under section 36B.
For purposes of paragraph (e)(4)(ii)(A)
of this section, marimum amount of any
credit allowable under section 36 B means
the maximum amount of the credit
that would be allowable to the indi-
vidual, or to the taxpayer who can
properly claim the individual as a de-
pendent, under section 36B if all mem-
bers of the individual’s nonexempt
family enrolled in a qualified health
plan through the Exchange serving the
rating area where the individual re-
sides.

(E) Required contribution for part-year
period. For each individual, afford-
ability under paragraph (e)(4) of this
section is determined separately for
each period described in paragraph
(e)(4)(i1)(E) of this section that is less
than a 12-month period. Coverage
under a plan is affordable for a part-
year period if the annualized required
contribution for coverage under the
plan for the part-year period does not
exceed the required contribution per-
centage of the individual’s household
income for the taxable year. The
annualized required contribution is the
required contribution determined
under paragraph (e)(4)(ii)(A) of this sec-
tion for the part-year period times a
fraction, the numerator of which is 12
and the denominator of which is the
number of months in the part-year pe-
riod during the individual’s taxable
year. Only full calendar months are in-
cluded in the computation under this
paragraph (e)(4)({i)(D).

(iii) Examples. The following exam-
ples illustrate the provisions of this
paragraph (e)(4). Unless stated other-
wise, in each example the taxpayer’s
taxable year is a calendar year, the
rate of premium growth has not ex-
ceeded the rate of income growth since
2013, and the taxpayer is ineligible for
any of the exemptions described in
paragraphs (a) through (d) and (f)
through (j) of this section for a month.

Example 1. Unmarried individual with no de-
pendents. (i) Taxpayer G is an unmarried in-
dividual with no dependents. G is ineligible
to enroll in any minimum essential coverage
other than coverage in the individual market
for all months in 2016. The annual premium
for the lowest cost bronze self-only plan in
G’s rating area (G’s applicable plan) is $5,000.
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The adjusted annual premium for the second
lowest cost silver self-only plan in G’s rating
area (G’s applicable benchmark plan within
the meaning of §1.36B-3(f)) is $5,500. In 2016
G’s household income is $40,000, which is
358% of the Federal poverty line for G’s fam-
ily size for the taxable year.

(ii) Under paragraph (e)(4)(ii)(C) of this sec-
tion, the credit allowable under section 36B
is determined pursuant to section 36B. With
household income at 358% of the Federal
poverty line, G’s applicable percentage is 9.5.
Because each month in 2016 is a coverage
month (within the meaning of §1.36B-3(c)),
G’s maximum credit allowable under section
36B is the excess of G’s premium for the ap-
plicable benchmark plan over the product of
G’s household income and G’s applicable per-
centage ($1,700). Therefore, under paragraph
(e)(4)(ii)(A) of this section, G’s required con-
tribution is $3,300. Under paragraph (e)(1) of
this section, G lacks affordable coverage for
2016 because G’s required contribution
($3,300) exceeds 8% of G’s household income
($3,200).

Example 2. Family. (i) In 2016 Taxpayers M
and N are married and file a joint return. M
and N have two children, P and Q. M, N, P,
and Q are ineligible to enroll in minimum es-
sential coverage other than coverage in the
individual market for a month in 2016. The
annual premium for M, N, P, and Q’s applica-
ble plan is $20,000. The adjusted annual pre-
mium for M, N, P, and Q’s applicable bench-
mark plan (within the meaning of §1.36B—
3(f)) is $25,000. M and N’s household income is
$80,000, which is 347% of the Federal poverty
line for a family size of 4 for the taxable
year.

(ii) Under paragraph (e)(4)(ii)(C) of this sec-
tion, the credit allowable under section 36B
is determined pursuant to section 36B. With
household income at 347% of the Federal
poverty line, the applicable percentage is 9.5.
Because each month in 2016 is a coverage
month (within the meaning of §1.36B-3(c)),
the maximum credit allowable under section
36B is the excess of the premium for the ap-
plicable benchmark plan over the product of
the household income and the applicable per-
centage ($17,400). Therefore, under paragraph
(e)(4)(ii)(A) of this section, the required con-
tribution for M, N, P, and Q is $2,600. Under
paragraph (e)(1) of this section, M, N, P, and
Q have affordable coverage for 2016 because
their required contribution ($2,600) does not
exceed 8% of their household income ($6,400).

Example 3. Family with some members eligible
for government-sponsored coverage. (i) In 2016
Taxpayers U and V are married and file a
joint return. U and V have two children, W
and X. U and V are ineligible to enroll in
minimum essential coverage other than cov-
erage in the individual market for all
months in 2016; however, W and X are eligi-
ble for coverage under CHIP for 2016. The an-
nual premium for U, V, W, and X’s applicable
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plan is $20,000. The adjusted annual premium
for the second lowest cost silver plan that
would cover U and V (the applicable bench-
mark plan within the meaning of §1.36B-3(f))
is $12,500. U and V’s household income is
$50,000, which is 217% of the Federal poverty
line for a family size of 4 for the taxable
year. W and X do not enroll in CHIP cov-
erage.

(ii) Under paragraph (e)(4)(ii)(C) of this sec-
tion, the credit allowable under section 36B
is determined pursuant to section 36B. With
household income at 217% of the Federal
poverty line, the applicable percentage is
6.89. Each month in 2016 is a coverage month
(within the meaning of §1.36B-3(c)) for U and
V, but no months in 2016 are coverage
months for W and X because they are eligible
for CHIP coverage. The maximum credit al-
lowable under section 36B is the excess of the
premium for the applicable benchmark plan
over the product of the household income
and the applicable percentage ($9,055). There-
fore, under paragraph (e)(4)(ii)(A) of this sec-
tion, the required contribution is $10,945.
Under paragraph (e)(1) of this section, U, V,
W, and X lack affordable coverage for 2016
because their required contribution ($10,945)
exceeds 8% of their household income
($4,000).

Example 4. Family with some members en-
rolled in government-sponsored minimum essen-
tial coverage. The facts are the same as Exam-
ple 3, except W and X enroll in CHIP cov-
erage on January 1, 2016. Under paragraph
(e)(4)(di)B), U, V, W, and X are members of U
and V’s nonexempt family for 2016. There-
fore, the annual premium for the applicable
plan is the same as in Example 3 ($20,000). The
maximum credit allowable under section 36B
is also the same as in Ezxample 3 ($9,055).
Under paragraph (e)(4)(ii)(A) of this section,
the required contribution is $10,945. Under
paragraph (e)(1) of this section, U and V lack
affordable coverage for 2016 because their re-
quired contribution ($10,945) exceeds 8% of
their household income ($4,000).

(f) Household income below filing
threshold—(1) In general. An individual
is an exempt individual for any taxable
year for which the individual’s house-
hold income is less than the applicable
filing threshold.

(2) Applicable filing threshold—(@{) In
general. For purposes of this section,
applicable filing threshold means the
amount of gross income that would
trigger an individual’s requirement to
file a Federal income tax return under
section 6012(a)(1).

(ii) Certain dependents. The applicable
filing threshold for an individual who
is properly claimed as a dependent by
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another taxpayer is equal to the other
taxpayer’s applicable filing threshold.

(3) Manner of claiming the exemption.
A taxpayer is not required to file a
Federal income tax return solely to
claim the exemption described in this
paragraph (f). If a taxpayer has a
household income below the applicable
filing threshold and nevertheless files a
Federal income tax return, the tax-
payer may claim the exemption de-
scribed in this paragraph (f) on the re-
turn.

(g) Members of Indian tribes. An indi-
vidual is an exempt individual for a
month that includes a day on which
the individual is a member of an Indian
tribe. For purposes of this section, In-
dian tribe means a group or community
described in section 45A(c)(6).

(h) Individuals with hardship exemp-
tion certification—(1) In general. Except
as provided in paragraph (h)(3) of this
section, an individual is an exempt in-
dividual for a month that includes a
day on which the individual has in ef-
fect a hardship exemption certification
described in paragraph (h)(2) of this
section.

(2) Hardship exemption certification. A
hardship exemption certification is
issued by an Exchange under section
1311(d)(4)(H) of the Affordable Care Act
42 U.S.C. 18031(d)(4)(H)), 456 CFR
155.605(g)(1), (8)(2), (g)(4) and (g)(6), 45
CFR 155.610(i), and 45 CFR 155.615(f),
and certifies that an individual has suf-
fered a hardship (as that term is de-
fined in 45 CFR 155.605(g)) affecting the
capability to obtain minimum essen-
tial coverage.

(3) Hardship exemption without hard-
ship exemption certification. An indi-
vidual may claim an exemption with-
out obtaining a hardship exemption
certification described in paragraph
(h)(2) of this section for any month
that includes a day on which the indi-
vidual meets the requirements of any
hardship for which:

(i) The Secretary of HHS issues guid-
ance of general applicability describing
the hardship and indicating that an ex-
emption for such hardship can be
claimed on a Federal income tax re-
turn pursuant to guidance published by
the Secretary; and

(ii) The Secretary issues published
guidance of general applicability, see
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§601.601(d)(2) of this chapter, allowing
an individual to claim the hardship ex-
emption on a return without obtaining
a hardship exemption from an Ex-
change.

(i) [Reserved]

(j) Individuals with certain short cov-
erage gaps—(1) In general. An individual
is an exempt individual for a month
the last day of which is included in a
short coverage gap.

(2) Short coverage gap—@i) In general.
Short coverage gap means a continuous
period of less than three months in
which the individual is not covered
under minimum essential coverage. If
the individual does not have minimum
essential coverage for a continuous pe-
riod of three or more months, none of
the months included in the continuous
period are treated as included in a
short coverage gap.

(ii) Coordination with other exemptions.
For purposes of this paragraph (j), an
individual is treated as having min-
imum essential coverage for a month
in which an individual is exempt under
any of paragraphs (a) through (h) of
this section.

(iii) More than one short coverage gap
during calendar year. If a calendar year
includes more than one short coverage
gap, the exemption provided by this
paragraph (j) only applies to the ear-
liest short coverage gap.

(3) Continuous period—(i) In general.
Except as provided in paragraph
(3))(3)(ii) of this section, the number of
months included in a continuous period
is determined without regard to the
calendar years in which months in-
cluded in that period occur. For pur-
poses of paragraph (j) of this section, a
continuous period begins no earlier
than January 1, 2014.

(i1) Continuous period straddling more
than one tazxable year. If an individual
does not have minimum essential cov-
erage for a continuous period that be-
gins in one taxable year and ends in
the next, for purposes of applying this
paragraph (j) to the first taxable year,
the months in the second taxable year
included in the continuous period are
disregarded. For purposes of applying
this paragraph (j) to the second taxable
year, the months in the first taxable
year included in the continuous period
are taken into account.
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(4) Examples. The following examples
illustrate the provisions of this para-
graph (j). Unless stated otherwise, in
each example the taxpayer’s taxable
year is a calendar year and the tax-
payer is ineligible for any of the ex-
emptions described in paragraphs (a)
through (h) of this section for a month.

Example 1. Short coverage gap. Taxpayer D
has minimum essential coverage in 2016 from
January 1 through March 2. After March 2, D
does not have minimum essential coverage
until D enrolls in an eligible employer-spon-
sored plan effective June 15. Under §1.5000A—
1(b), for purposes of section 5000A, D has
minimum essential coverage for January,
February, March, and June through Decem-
ber. D’s continuous period without coverage
is 2 months, April and May. April and May
constitute a short coverage gap under para-
graph (j)(2)(i) of this section.

Example 2. Continuous period of 3 months or
more. The facts are the same as in Example 1,
except D’s coverage is not effective until
July 1. D’s continuous period without cov-
erage is 3 months, April, May, and June.
Under paragraph (j)(2)(i) of this section,
April, May, and June are not included in a
short coverage gap.

Example 3. Short coverage gap following ex-
empt period. Taxpayer E is incarcerated from
January 1 through June 2. E enrolls in an eli-
gible employer-sponsored plan effective Sep-
tember 15. Under paragraph (d) of this sec-
tion, E is exempt for the period January
through June. Under paragraph (j)(2)(ii) of
this section, E is treated as having minimum
essential coverage for this period, and E’s
continuous period without minimum essen-
tial coverage is 2 months, July and August.
July and August constitute a short coverage
gap under paragraph (j)(2)(i) of this section.

Example 4. Continuous period covering more
than one taxable year. Taxpayer F, an unmar-
ried individual with no dependents, has min-
imum essential coverage for the period Janu-
ary 1 through October 15, 2016. F is without
coverage until February 15, 2017. F files his
Federal income tax return for 2016 on March
10, 2017. Under paragraph (j)(3)(ii) of this sec-
tion, November and December of 2016 are
treated as a short coverage gap. However,
November and December of 2016 are included
in the continuous period that includes Janu-
ary 2017. The continuous period for 2017 is
not less than 3 months and, therefore, Janu-
ary is not a part of a short coverage gap.

Example 5. Enrollment following loss of cov-
erage. The facts are the same as in Example 4
except F loses coverage on June 15, 2017. F
enrolls in minimum essential coverage effec-
tive September 15, 2017. The continuous pe-
riod without minimum essential coverage in
July and August of 2017 is two months and,
therefore, is a short coverage gap. Because
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January 2017 was not part of a short cov-
erage gap, the earliest short coverage gap oc-
curring in 2017 is the gap that includes July
and August.

Example 6. Multiple coverage gaps. (i) The
facts are the same as in Example 5 except F
has minimum essential coverage for Novem-
ber 2016. Under paragraph (j)(3)(ii) of this sec-
tion, December 2016 is treated as a short cov-
erage gap.

(ii) December 2016 is included in the con-
tinuous period that includes January 2017.
This continuous period is two months and,
therefore, January 2017 is the earliest month
in 2017 that is included in a short coverage
gap. Under paragraph (j)(2)(iii) of this sec-
tion, the exemption under this paragraph (j)
applies only to January 2017. Thus, the con-
tinuous period without minimum essential
coverage in July and August of 2017 is not a
short coverage gap.

[T.D. 9632, 78 FR 53655, Aug. 30, 2013, as
amended at 78 FR 78255, Dec. 26, 2013; T.D.
9705, 79 FR 70469, Nov. 26, 2014; T.D. 9804, 81
FR 91768, Dec. 19, 2016]

§1.5000A-4 Computation of shared re-
sponsibility payment.

(a) In general. For each taxable year,
the shared responsibility payment im-
posed on a taxpayer in accordance with
§1.5000A-1(c) is the lesser of—

(1) The sum of the monthly penalty
amounts; or

(2) The sum of the monthly national
average bronze plan premiums for the
shared responsibility family.

(b) Monthly penalty amount—@1) In
general. Monthly penalty amount means,
for a month that a nonexempt indi-
vidual is not covered under minimum
essential coverage, 1/12 multiplied by
the greater of—

(i) The flat dollar amount; or

(ii) The excess income amount.

(2) Flat dollar amount—(@i) In general.
Flat dollar amount means the lesser of—

(A) The sum of the applicable dollar
amounts for all individuals included in
the taxpayer’s shared responsibility
family; or

(B) 300 percent of the applicable dol-
lar amount (determined without regard
to paragraph (b)(2)(iii) of this section)
for the calendar year with or within
which the taxable year ends.

(ii) Applicable dollar amount. Except
as provided in paragraphs (b)(2)(iii) and
(b)(2)(iv) of this section, the applicable
dollar amount is—

(A) $95 in 2014;

(B) $325 in 2015; or
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(C) $695 in 2016.

(iii) Special applicable dollar amount
for individuals under age 18. If an indi-
vidual has not attained the age of 18
before the first day of a month, the ap-
plicable dollar amount for the indi-
vidual is equal to one-half of the appli-
cable dollar amount (as expressed in
paragraph (b)(2)(ii) of this section) for
the calendar year in which the month
occurs. For purposes of this paragraph
(b)(2)(iii), an individual attains the age
of 18 on the anniversary of the date
when the individual was born. For ex-
ample, an individual born on March 1,
1999, attains the age of 18 on March 1,
2017.

(iv) Indexing of applicable dollar
amount. In any calendar year after 2016,
the applicable dollar amount is $695 as
increased by the product of $695 and
the cost-of-living adjustment deter-
mined under section 1(f)(3) for the cal-
endar year. For purposes of this para-
graph (b)(2)(iv), the cost-of-living ad-
justment is determined by substituting
“‘calendar year 2015 for ‘‘calendar year
1992 in section 1(f)(3)(B). If any in-
crease under this paragraph (b)(2)(iv) is
not a multiple of $50, the increase is
rounded down to the next lowest mul-
tiple of $50.

(3) Ezxcess income amount—(@i) In gen-
eral. Ezxcess income amount means the
product of—

(A) The excess of the taxpayer’s
household income over the taxpayer’s
applicable filing threshold (as defined
in §1.5000A-3(f)(2)); and

(B) The income percentage.

(ii) Income percentage. For purposes of
this section, income percentage means—

(A) 1.0 percent for taxable years be-
ginning in 2013;

(B) 1.0 percent for taxable years be-
ginning in 2014;

(C) 2.0 percent for taxable years be-
ginning in 2015; or

(D) 2.5 percent for taxable years be-
ginning after 2015.

(c) Monthly national average bronce
plan premium. Monthly national average
broneze plan premium means, for a month
for which a shared responsibility pay-
ment is imposed, Y12 of the annual na-
tional average premium for qualified
health plans that have a bronze level of
coverage, would provide coverage for
the taxpayer’s shared responsibility
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family members who do not have min-
imum essential coverage for the
month, and are offered through Ex-
changes for plan years beginning in the
calendar year with or within which the
taxable year ends.

(d) Examples. The following examples
illustrate the provisions of this sec-
tion. In each example the taxpayer’s
taxable year is a calendar year and all
members of the taxpayer’s shared re-
sponsibility family are ineligible for
any of the exemptions described in
§1.5000A-3 for a month.

Example 1. Unmarried taxpayer without min-
imum essential coverage. (i) In 2016, Taxpayer
G is an unmarried individual with no depend-
ents. G does not have minimum essential
coverage for any month in 2016. G’s house-
hold income is $120,000. G’s applicable filing
threshold is $12,000. The annual national av-
erage bronze plan premium for G is $5,000.

(ii) For each month in 2016, under para-
graph (b)(2)(ii) of this section, G’s applicable
dollar amount is $695. Under paragraph
(b)(2)(i) of this section, G’s flat dollar
amount is $695 (the lesser of $695 and $2,085
($695 x 3)). Under paragraph (b)(3) of this sec-
tion, G’s excess income amount is $2,700
(($120,000 — $12,000) x 0.025). Therefore, under
paragraph (b)(1) of this section, the monthly
penalty amount is $225 (the greater of $58
($695/12) or $225 ($2,700/12)).

(iii) The sum of the monthly penalty
amounts is $2,700 ($225 x 12). The sum of the
monthly national average bronze plan pre-
miums is $5,000 ($5,000/12 x 12). Therefore,
under paragraph (a) of this section, the
shared responsibility payment imposed on G
for 2016 is $2,700 (the lesser of $2,700 or $5,000).

Example 2. Part-year coverage. The facts are
the same as in Example 1, except G has min-
imum essential coverage for January
through June. The sum of the monthly pen-
alty amounts is $1,350 ($225 x 6). The sum of
the monthly national average bronze plan
premiums is $2,500 ($5,000/12 x 6). Therefore,
under paragraph (a) of this section, the
shared responsibility payment imposed on G
for 2016 is $1,350 (the lesser of $1,350 or $2,500).

Example 3. Family without minimum essential
coverage. (i) In 2016, Taxpayers H and J are
married and file a joint return. H and J have
three children: K, age 21, L, age 15, and M,
age 10. No member of the family has min-
imum essential coverage for any month in
2016. H and J’s household income is $250,000.
H and J’s applicable filing threshold is
$24,000. The annual national average bronze
plan premium for a family of 5 (3 adults, 2
children) is $15,000.

(ii) For each month in 2016, under para-
graphs (b)(2)(ii) and (b)(2)(iii) of this section,
the applicable dollar amount is $2,780 (($695 x
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3 adults) + (($695/2) x 2 children)). Under para-
graph (b)(2)(i) of this section, the flat dollar
amount is $2,085 (the lesser of $2,780 and
$2,085 ($695 x 3)). Under paragraph (b)(3) of
this section, the excess income amount is
$5,650 (($250,000—$24,000) x 0.025). Therefore,
under paragraph (b)(1) of this section, the
monthly penalty amount is $470.83 (the
greater of $173.75 ($2,085/12) or $470.83 ($5,650/
12)).

(iii) The sum of the monthly penalty
amounts is $5,650 ($470.83 x 12). The sum of
the monthly national average bronze plan
premiums is $15,000 ($15,000/12 x 12). There-
fore, under paragraph (a) of this section, the
shared responsibility payment imposed on H
and J for 2016 is $5,650 (the lesser of $5,650 or
$15,000).

Example 4. Change in shared responsibility
family during the year. (i) The facts are the
same as in Erxample 3, except J has minimum
essential coverage for January through
June. The annual national average bronze
plan premium for a family of 4 (2 adults, 2
children) is $10,000.

(ii) For the period January through June
2016, under paragraphs (b)(2)(ii) and (b)(2)(iii)
of this section the applicable dollar amount
is $2,085 (($695 x 2 adults) + (($695/2) x 2 chil-
dren)). Under paragraph (b)(2)(i) of this sec-
tion, the flat dollar amount is $2,085 (the
lesser of $2,085 or $2,085 ($695 x 3)).

(iii) For the period July through December
2016, the applicable dollar amount is $2,780
(($695 x 3 adults) + (($695/2) x 2 children)).
Under paragraph (b)(2) of this section, the
flat dollar amount is $2,085 (the lesser of
$2,780 or $2,085 ($695 x 3)). Under paragraph
(b)(3) of this section, the excess income
amount is $5,650 (($250,000—$24,000) x 0.025).
Therefore, under paragraph (b)(1) of this sec-
tion, for January through June the monthly
penalty amount is $470.83 (the greater of
$173.75 ($2,085/12) or $470.83 ($5,650/12)). The
monthly penalty amount for July through
December is $470.83 (the greater of $173.75
($2,085/12) or $470.83 ($5,650/12)).

(iv) The sum of the monthly penalty
amounts is $5,650 ($470.83 x 12). The sum of
the monthly national average bronze plan
premiums is $12,500 ((($10,000/12) x 6) +
(($15,000/12) x 6))). Therefore, under paragraph
(a) of this section, the shared responsibility
payment imposed on H and J for 2016 is $5,650
(the lesser of $5,650 or $12,500).

Example 5. Eighteenth birthday during the
year. (i) In 2016 Taxpayers S and T are mar-
ried and file a joint return. S and T have one
child, U, who turns 18 years old on June 28.
S, T, and U do not enroll in, and as a result
are not eligible to receive benefits under, af-
fordable employer-sponsored coverage of-
fered by T’s employer for 2016. S and T's
household income is $60,000. S and T’s appli-
cable filing threshold is $24,000. The annual
national average bronze plan premium for a
family of 3 (2 adults, 1 child) is $11,000.
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(ii) For the period January through June
2016, under paragraphs (b)(2)(ii) and (b)(2)(iii)
of this section, the applicable dollar amount
is $1,737.50 (($695 x 2 adults) + ($695/2) x 1
child)). Under paragraph (b)(2) of this sec-
tion, the flat dollar amount is $1,737.50 (the
lesser of $1,737.50 or $2,085 ($695 x 3)).

(iii) For the period July through December
2016, the applicable dollar amount is $2,085
($695 x 3). Under paragraph (b)(2)(i) of this
section, the flat dollar amount is $2,085 (the
lesser of $2,085 or $2,085 ($695 x 3)). Under
paragraph (b)(3) of this section, the excess
income amount is $900 (($60,000—$24,000) x
0.025). Therefore, under paragraph (b)(1) of
this section, for January through June the
monthly penalty amount is $144.79 (the
greater of $144.79 ($1,737.50/12) or $75 ($900/12)).
The monthly penalty amount for July
through December is $173.75 (the greater of
$173.75 ($2,085/12) or $75 ($900/12)).

(iv) The sum of the monthly penalty
amounts is $1,911.24 (($144.79 x 6) + ($173.75 x
6)). The sum of the monthly national average
bronze plan premiums is $11,000 ($11,000/12 x
12). Therefore, under paragraph (a) of this
section, the shared responsibility payment
imposed on S and T for 2016 is $1,911.24 (the
lesser of $1,911.24 or $11,000).

[T.D. 9632, 78 FR 53655, Aug. 30, 2013, as
amended at 78 FR 78255, Dec. 26, 2013; T.D.
9705, 79 FR 70469, Nov. 26, 2014]

§1.5000A-5 Administration and proce-
dure.

(a) In general. A taxpayer’s liability
for the shared responsibility payment
for a month must be reported on the
taxpayer’s Federal income tax return
for the taxable year that includes the
month. The period of limitations for
assessing the shared responsibility pay-
ment is the same as that prescribed by
section 6501 for the taxable year to
which the Federal income tax return
on which the shared responsibility pay-
ment is to be reported relates. The
shared responsibility payment is pay-
able upon notice and demand by the
Secretary, and except as provided in
paragraph (b) of this section, is as-
sessed and collected in the same man-
ner as an assessable penalty under sub-
chapter B of chapter 68 of the Internal
Revenue Code. The shared responsi-
bility payment is not subject to defi-
ciency procedures of subchapter B of
chapter 63 of the Internal Revenue
Code. Interest on this payment accrues
in accordance with the rules in section
6601.
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(b) Special rules. Notwithstanding any
other provision of law—

(1) Waiver of criminal penalties. In the
case of a failure by a taxpayer to time-
ly pay the shared responsibility pay-
ment, the taxpayer is not subject to
criminal prosecution or penalty for the
failure.

(2) Limitations on liens and levies. If a
taxpayer fails to pay the shared re-
sponsibility payment imposed by this
section and §§1.5000A-1 through
1.5000A-4, the Secretary will not file
notice of lien on any property of the
taxpayer, or levy on any property of
the taxpayer for the failure.

(3) Authority to offset against overpay-
ment. Nothing in this section prohibits
the Secretary from offsetting any li-
ability for the shared responsibility
payment against any overpayment due
the taxpayer, in accordance with sec-
tion 6402(a) and its corresponding regu-
lations.

(c) Applicability date. Except as other-
wise provided in this paragraph (c),
this section and §§1.5000A-1 through
1.5000A-4 apply for months beginning
after December 31, 2013. Section
1.5000A-2(b)(2)(ix) applies for months
beginning after September 28, 2020.

[T.D. 9632, 78 FR 53655, Aug. 30, 2013, as
amended by T.D. 9970, 87 FR 76575, Dec. 15,
2022]

TAX ON CERTAIN FOREIGN PROCUREMENT

§1.5000C-0 Outline of regulation pro-
visions for section 5000C.

This section lists the captions con-
tained in §§1.5000C-1 through 1.5000C-7.

$§1.5000C-1 Tax on specified Federal
procurement payments.

(a) Overview.

(b) Imposition of tax.

(c) Definitions.

(d) Exemptions.

(1) Simplified acquisitions.

(2) Emergency acquisitions.

(3) Certain personal service contracts.

(4) Certain foreign humanitarian assist-
ance contracts.

() Certain international agreements.

(6) Goods manufactured or produced or
services provided in the United States.

(7) Goods manufactured or produced or
services provided in a country that is a party
to an international procurement agreement.

(e) Country in which goods are manufac-
tured or produced or services provided.
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(1) Goods manufactured or produced.

(2) Provision of services.

(3) Allocation of total contract price to de-
termine the nonexempt amount.

(4) Reduction or elimination of with-
holding by an acquiring agency.

$1.5000C-2 Withholding on specified Federal
procurement payments.

(a) In general.

(b) Steps in determining the obligation to
withhold under section 5000C.

(1) Determine whether the payment is pur-
suant to a contract for goods or services.

(2) Determine whether the payment is
made pursuant to a contract with a U.S. per-
son.

(3) Determine whether the payment is for
purchases under the simplified acquisition
procedures.

(4) Determine whether the payment is for
emergency acquisitions.

(5) Determine whether the payment is for
personal services under the simplified acqui-
sition threshold.

(6) Determine whether the payment is pur-
suant to a foreign humanitarian assistance
contract.

(7) Determine whether the foreign con-
tracting party is entitled to relief pursuant
to an international agreement.

(8) Determine whether the contract is for
goods manufactured or produced or services
provided in the United States or in a foreign
country that is a party to an international
procurement agreement.

(9) Compute amounts to withhold.

(10) Deposit and report amounts withheld.

(c) Determining whether the contracting
party is a U.S. person.

(1) In general.

(2) Determination based on Taxpayer Iden-
tification Number (TIN).

(3) Determination based on the Form W-9.

(4) Contracting party treated as a foreign
contracting party.

(d) Withholding when a foreign contracting
party submits a Section 5000C Certificate.

(1) In general.

(2) Exemption for a foreign contracting
party entitled to the benefit of relief pursu-
ant to certain international agreements.

(3) Exemption when goods are manufac-
tured or produced or services provided in the
United States, or in a foreign country that is
a party to an international procurement
agreement.

(4) Information required for Section 5000C
Certificate.

(5) Validity period of Section 5000C Certifi-
cate.

(6) Change in circumstances.

(7) Form W-14.

(8) Time for submitting Section 5000C Cer-
tificate.

(e) Offset for underwithholding or over-
withholding.
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(1) In general.
(2) Underwithholding.
(3) Overwithholding.

$1.5000C-3 Payment and returns of tax
withheld by the acquiring agency.

(a) In general.

(b) Deposit rules.

(1) Acquiring agency with a chapter 3 de-
posit requirement treats amounts withheld
as under chapter 3.

(2) Acquiring agency with no chapter 3 fil-
ing obligation deposits withheld amounts
monthly.

(c) Return requirements.

(1) In general.

(2) Classified or confidential contracts.

(d) Special arrangement for certain con-
tracts.

$1.5000C—4 Requirement for the foreign con-
tracting party to file a return and pay tax,
and procedures for the contracting party to
seek a refund.

(a) In general.

(b) Tax obligation of foreign contracting
party independent of withholding.

(c) Return of tax by the foreign con-
tracting party.

(d) Time and manner of paying tax.

(e) Refund requests when amount withheld
exceeds tax liability.

$1.5000C-5 Anti-abuse rule.
$1.5000C-6 Examples.
§1.5000C-7 Effective/applicability date.

[T.D. 9782, 81 FR 55137, Aug. 18, 2016]

§1.5000C-1 Tax on specified Federal
procurement payments.

(a) Owverview. This section provides
definitions and general rules relating
to the imposition of, and exemption
from, the tax on specified Federal pro-
curement payments under section
5000C. Section 1.5000C-2 provides rules
concerning withholding under section
5000C(d)(1), including the steps that
must be taken to determine the obliga-
tion to withhold and whether an ex-
emption from withholding applies. Sec-
tion 1.5000C-3 provides the time and
manner for depositing the amounts
withheld under section 5000C and the
related reporting requirements. Sec-
tion 1.5000C-4 contains the rules that
apply to a foreign contracting party
that must pay and report the tax under
section 5000C when the tax obligation
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under section 5000C is not fully satis-
fied by withholding, as well as proce-
dures by which a contracting party
may seek a refund when the amount
withheld exceeds its tax liability under
section 5000C. Section 1.5000C-5 con-
tains an anti-abuse rule. Section
1.5000C-6 contains examples illus-
trating the principles of §§1.5000C-1
through 1.5000C-4. Finally, §1.5000C-7
contains the effective/applicability
date for §§1.5000C-1 through 1.5000C-17.

(b) Imposition of taxr. Except as other-
wise provided, section 5000C imposes on
any foreign contracting party a tax
equal to 2 percent of the amount of a
specified Federal procurement pay-
ment. In general, the tax imposed
under section 5000C applies to specified
Federal procurement payments re-
ceived pursuant to contracts entered
into on and after January 2, 2011. Spec-
ified Federal procurement payments
received by a nominee or agent on be-
half of a contracting party are consid-
ered to be received by that contracting
party. The tax imposed under section
5000C is to be applied in a manner con-
sistent with U.S. obligations under
international agreements. Payments
for the purchase or lease of land or an
interest in land are not subject to the
tax imposed under section 5000C.

(c) Definitions. Solely for purposes of
section 5000C and §§1.5000C-1 through
1.56000C-7, the following definitions
apply:

(1) The term acquiring agency means
the U.S. government department, agen-
cy, independent establishment, or cor-
poration described in paragraph (c)(7)
of this section that is a party to the
contract. To the extent that a U.S.
government department or agency,
other than the acquiring agency, is
making the payments pursuant to the
contract, that department or agency is
also considered to be the acquiring
agency.

(2) The term contract has the same
meaning as provided in 48 CFR 2.101,
and thus does not include a grant
agreement or a cooperative agreement
within the meaning of 31 U.S.C. 6304
and 6305, respectively. A contract may
include an agreement that is not exe-
cuted under the Federal Acquisition
Regulations (FFAR), 48 CFR Chapter 1.
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(3) The term contract ratio refers to
the nonexempt amount over the total
contract price.

(4) The term contracting party means
any person that is a party to a contract
with the U.S. government that is en-
tered into on or after January 2, 2011.
See §1.5000C-1(b) for situations involv-
ing a nominee or agent.

(5) The term foreign contracting party
means a contracting party that is a
foreign person.

(6) The term foreign person means any
person other than a United States per-
son (as defined in section 7701(a)(30)).

(7) The term Government of the United
States or U.S. government means the ex-
ecutive departments specified in 5
U.S.C. 101, the military departments
specified in 5 U.S.C. 102, the inde-
pendent establishments specified in 5
U.S.C. 104(1), and wholly owned govern-
ment corporations specified in 31
U.S.C. 9101(3). Unless otherwise speci-
fied in 5 U.S.C. 101, 102, or 104(1), or 31
U.S.C. 9101(3), the term Government of
the United States or U.S. government
does not include any quasi-govern-
mental entities or instrumentalities of
the U.S. government.

(8) The term international procurement
agreement means the World Trade Orga-
nization Government Procurement
Agreement within the meaning of 48
CFR 25.400(a)(1) and any free trade
agreement to which the United States
is a party that includes government
procurement obligations that provide
appropriate competitive government
procurement opportunities to U.S.
goods, services, and suppliers. A party
to an international procurement agree-
ment is a signatory to the agreement
and does not include a country that is
merely an observer with respect to the
agreement.

(9) The term nonexempt amount means
the portion of the contract price allo-
cated to nonexempt goods and non-
exempt services.

(10) The term nonexempt goods means
goods manufactured or produced in a
foreign country that is not a party to
an international procurement agree-
ment with the United States.

(11) The term nonerempt services
means services provided in a foreign
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country that is not a party to an inter-
national procurement agreement with
the United States.

(12) The term outlying areas has the
same meaning as set forth in 48 CFR
2.101(b), which includes Puerto Rico,
the Northern Mariana Islands, Amer-
ican Samoa, Guam, the Virgin Islands,
Baker Island, Howland Island, Jarvis
Island, Johnston Atoll, Kingman Reef,
Midway Islands, Navassa Island, Pal-
myra Atoll, and Wake Atoll.

(13) The term qualified income tax
treaty means a U.S. income tax treaty
in force that contains a nondiscrimina-
tion provision that applies to the tax
imposed under section 5000C and pro-
hibits taxation that is more burden-
some on a foreign national than a U.S.
national (or in the case of certain in-
come tax treaties, taxation that is
more burdensome on a foreign citizen
than a U.S. citizen), regardless of its
residence.

(14) The term Section 5000C Certificate
means a written statement that in-
cludes the information described in
§1.5000C-2(d) that the foreign con-
tracting party submits to an acquiring
agency for the purposes of dem-
onstrating that the foreign contracting
party is eligible for certain exemptions
from withholding (in whole or in part)
under section 5000C with respect to a
contract. The term may also include
any form that the Internal Revenue
Service may prescribe as a substitute
for the Section 5000C Certificate, such
as Form W-14, ‘“‘Certificate of Foreign
Contracting Party Receiving Federal
Procurement Payments.”

(15) The term specified Federal pro-
curement payment means any payment
made pursuant to a contract with a
foreign contracting party that is for
goods manufactured or produced or
services provided in a foreign country
that is not a party to an international
procurement agreement with the
United States. For purposes of the
prior sentence, a foreign country does
not include an outlying area.

(16) The term Taxpayer Identification
Number or TIN means the identifying
number assigned to a person under sec-
tion 6109, as defined 1in section
7701(a)(41).

(17) The term total contract price
means the total cost to the U.S. Gov-
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ernment of the goods and services pro-
cured under a contract and paid to the
contracting party.

(d) Ezremptions. The tax imposed
under paragraph (b) of this section does
not apply to the payments made in the
following situations. For the exemp-
tions in paragraphs (d)(5), (6) and (7) of
this section, see §1.5000C-2(d) for the
procedures to eliminate withholding by
an acquiring agency.

(1) Simplified acquisitions. Payments
for purchases under the simplified ac-
quisition procedures that do not exceed
the simplified acquisition threshold as
described in 48 CFR 2.101.

(2) Emergency acquisitions. Payments
made pursuant to a contract if the con-
tract is—

(i) Awarded under the ‘‘unusual and
compelling urgency’ authority of 48
CFR 6.302-2, or

(ii) Entered into under the emer-
gency acquisition flexibilities as de-
fined in 48 CFR part 18.

(3) Certain personal service contracts.
Payments for services provided by, and
under contracts with, a single indi-
vidual in which the payments do not
(and will not) exceed on an annual cal-
endar year basis the simplified acquisi-
tion threshold as described in 48 CFR
2.101 for all years of the contract. Pay-
ments that satisfy this exemption re-
main exempt if the contract is later re-
negotiated so that future payments
under the contract do not meet this ex-
emption.

(4) Certain foreign humanitarian assist-
ance contracts. Payments made by the
U.S. government pursuant to a con-
tract with a foreign contracting party
to obtain goods or services described in
or authorized under 7 U.S.C. 1691, et
seq., 22 U.S.C. 2151, et seq., 22 U.S.C. 2601
et seq., 22 U.S.C. 5801 et seq., 22 U.S.C.
5401 et seq., 10 U.S.C. 402, 10 U.S.C. 404,
10 U.S.C. 407, 10 U.S.C. 2557, and 10
U.S.C. 2561, if the acquiring agency de-
termines that the payment is for the
purpose of providing foreign humani-
tarian assistance.

(5) Certain international agreements.
Payments made by the U.S. govern-
ment pursuant to a contract with a for-
eign contracting party when the pay-
ments are entitled to relief from the
tax imposed under section 5000C pursu-
ant to an international agreement with
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the United States, including relief pur-
suant to a nondiscrimination provision
of a qualified income tax treaty, be-
cause the foreign contracting party is
entitled to the benefit of that provi-
sion.

(6) Goods manufactured or produced or
services provided in the United States. A
payment made pursuant to a contract
to the extent that the payment is for
goods manufactured or produced or
services provided in the United States.

(7)) Goods manufactured or produced or
services provided in a country that is a
party to an international procurement
agreement. A payment made pursuant
to a contract to the extent the pay-
ment is for goods manufactured or pro-
duced or services provided in a country
that is a party to an international pro-
curement agreement, as defined in
paragraph (c)(8) of this section.

(e) Country in which goods are manu-
factured or produced or services pro-
vided—

(1) Goods manufactured or produced.
Solely for purposes of section 5000C,
goods are manufactured or produced in
the country (or countries)—

(1) Where property has been substan-
tially transformed into the goods that
are procured pursuant to a contract; or

(ii) Where there has been assembly or
conversion of component parts (involv-
ing activities that are substantial in
nature and generally considered to con-
stitute the manufacture or production
of property) into the final product that
constitutes the goods procured pursu-
ant to a contract.

(2) Provision of services. Solely for pur-
poses of section 5000C, services are con-
sidered to be provided in the country
where the individuals performing the
services are physically located when
they perform their duties pursuant to
the contract.

(3) Allocation of total contract price to
determine the nonexempt amount. If, pur-
suant to a contract, goods are manu-
factured or produced, or services are
provided, in multiple countries and
only a portion of the goods manufac-
tured or produced, or the services pro-
vided, pursuant to the contract are
nonexempt goods or nonexempt serv-
ices, a foreign contracting party may
use a reasonable allocation method to
determine the nonexempt amount. A

65

§1.5000C-2

reasonable allocation method would in-
clude taking into account the propor-
tionate costs (including the cost of
labor and raw materials) incurred to
manufacture or produce the goods in
each country, or taking into account
the proportionate costs incurred to
provide the services in each country.

(4) Reduction or elimination of with-
holding by an acquiring agency. For pro-
cedures to reduce or eliminate with-
holding by an acquiring agency based
on where goods are manufactured or
produced or where services are pro-
vided, including as a result of an allo-
cation under this paragraph (e), see
§1.5000C-2(d).

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

§1.5000C-2 Withholding on specified
Federal procurement payments.

(a) In general. Except as otherwise
provided in this section, every acquir-
ing agency making a specified Federal
procurement payment on which tax is
imposed under section 5000C and
§§1.5000C-1 through 1.5000C-7 must de-
duct and withhold an amount equal to
2 percent of the payment. For rules re-
lating to the liability of a foreign con-
tracting party with respect to specified
Federal procurement payments not
fully withheld upon at source, see
§1.5000C—4. An acquiring agency may
rely upon any information furnished by
a contracting party under this section
unless the acquiring agency has reason
to know that the information is incor-
rect or unreliable. An acquiring agency
has reason to know that the informa-
tion is incorrect or unreliable if it has
knowledge of relevant facts or state-
ments contained in the submitted in-
formation such that a reasonably pru-
dent person in the position of the ac-
quiring agency would know that the in-
formation provided is incorrect or un-
reliable.

(b) Steps in determining the obligation
to withhold under section 5000C. An ac-
quiring agency generally determines
its obligation to withhold under sec-
tion 5000C according to the steps de-
scribed in this paragraph (b). See, how-
ever, paragraph (e) of this section for
situations in which withholding may
be increased in the case of underwith-
holding, or may be decreased in the
case of overwithholding.
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(1) Determine whether the payment is
pursuant to a contract for goods or serv-
ices. The acquiring agency determines
whether it is making a payment pursu-
ant to a contract for goods or services.
To the extent that the acquiring agen-
cy is making a payment for any other
purpose, it does not have an obligation
to withhold under section 5000C on the
payment.

(2) Determine whether the payment is
made pursuant to a contract with a U.S.
person. The acquiring agency deter-
mines whether the payment is made
pursuant to a contract with a person
considered to be a United States person
(U.S. person) in accordance with para-
graph (c) of this section. If the other
contracting party is a U.S. person, the
acquiring agency does not have an obli-
gation to withhold under section 5000C
on the payment.

(3) Determine whether the payment is
for purchases under the simplified acqui-
sition procedures. The acquiring agency
determines whether the payment is for
purchases under the simplified acquisi-
tions procedures that do not exceed the
simplified acquisition threshold as de-
scribed in 48 CFR 2.101. If it is, the ac-
quiring agency does not have an obliga-
tion to withhold under section 5000C on
the payment.

(4) Determine whether the payment is
for emergency acquisitions. The acquir-
ing agency determines whether the
payment is made for certain emer-
gency acquisitions within the meaning
of §1.5000C-1(d)(2). If it is, the acquiring
agency does not have an obligation to
withhold under section 5000C on the
payment.

(5) Determine whether the payment is
for personal services under the simplified
acquisition threshold. The acquiring
agency determines whether payments
for services under contracts with a sin-
gle individual do not exceed the sim-
plified acquisition threshold as de-
scribed in 48 CFR 2.101 on an annual
basis for all years of the contract. If
that is the case, the acquiring agency
does not have an obligation to with-
hold under section 5000C on the pay-
ment.

(6) Determine whether the payment is
pursuant to a foreign humanitarian as-
sistance contract. The acquiring agency
determines whether the payment is
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made pursuant to a foreign humani-
tarian assistance contract described in
§1.5000C-1(d)(4). If it is, the acquiring
agency does not have an obligation to
withhold under section 5000C on the
payment.

(T) Determine whether the foreign con-
tracting party is entitled to relief pursu-
ant to an international agreement. If the
foreign contracting party submits a
Section 5000C Certificate in accordance
with paragraph (d) of this section rep-
resenting that the foreign contracting
party is entitled to relief from the tax
imposed under section 5000C pursuant
to an international agreement with the
United States (such as relief pursuant
to the nondiscrimination provision of a
qualified income tax treaty), the ac-
quiring agency does not have an obliga-
tion to withhold under section 5000C on
the payment.

(8) Determine whether the contract is
for goods manufactured or produced or
services provided in the United States or
in a foreign country that is a party to an
international procurement agreement. If
the foreign contracting party submits
a Section 5000C Certificate in accord-
ance with paragraph (d) of this section
that represents that the contract is for
goods manufactured or produced or
services provided in the United States,
or in a foreign country that is a party
to an international procurement agree-
ment, the acquiring agency does not
have an obligation to withhold. If the
Section 5000C Certificate provides that
payments under the contract are only
partially exempt from withholding
under section 5000C, the acquiring
agency must withhold to the extent de-
scribed in paragraph (b)(8) of this sec-
tion.

(9) Compute amounts to withhold. If,
after evaluating each step described in
this paragraph (b), the acquiring agen-
cy determines that it has an obligation
to withhold, the acquiring agency com-
putes the amount of withholding by
multiplying the amount of the pay-
ment by 2 percent, unless the foreign
contracting party has provided a Sec-
tion 5000C Certificate or the payment is
only in part for goods or services. In
cases in which the Section 5000C Cer-
tificate demonstrates that the exemp-
tion in Step 8 applies, the acquiring
agency generally computes the amount
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of withholding by multiplying the
amount of the payment by the contract
ratio provided on the most recent Sec-
tion 5000C Certificate, the product of
which is multiplied by 2 percent. How-
ever, in cases in which the exemption
in Step 8 applies and the requirements
of paragraph (d)(4)(iii)(B)(2) of this sec-
tion are met, the acquiring agency
computes the amount of withholding
based on the payment for the specifi-
cally identified items, which may be
identified by the contract line item
number, or CLIN. In the case in which
the payment is only in part for goods
or services, the acquiring agency re-
duces the amount of the payment sub-
ject to the tax to the extent it is for
something other than goods or serv-
ices. The acquiring agency withholds
the computed amount from the pay-
ment.

(10) Deposit and report amounts with-
held. The acquiring agency deposits
and reports the amounts determined in
the prior step in accordance with
§1.5000C-3.

(c) Determining whether the contracting
party is a U.S. person—(1) In general. An
acquiring agency must rely on the pro-
visions of this paragraph (c) to deter-
mine the status of the contracting
party as a U.S. person for purposes of
withholding under section 5000C.

(2) Determination based on Taxpayer
Identification Number (TIN). An acquir-
ing agency must treat a contracting
party as a U.S. person if the U.S. gov-
ernment information system (such as
the System for Award Management
(SAM)) indicates that the contracting
party is a corporation (for example, be-
cause the name listed in SAM contains
the term ‘Corporation,” ‘Inc.,” or
“Corp.”) and that it has a TIN that be-
gins with two digits other than ‘98" (a
limited liability company or LLC is
not treated as a corporation for pur-
poses of this paragraph (c)(2)). Further,
an acquiring agency must treat a con-
tracting party as a U.S. person if the
acquiring agency has access to a U.S.
government information system that
indicates that the contracting party is
an individual with a TIN that begins
with a digit other than 9.

(3) Determination based on the Form W-
9. An acquiring agency must treat a
contracting party as a U.S. person if
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the person has submitted to it a valid
Form W-9, “Request for Taxpayer Iden-
tification Number (TIN) and Certifi-
cate” (or valid substitute form de-
scribed in §31.3406(h)-3(c)(2) of this
chapter), signed under penalties of per-
jury.

(4) Contracting party treated as a for-
eign contracting party. If an acquiring
agency cannot determine that a con-
tracting party is a U.S. person based on
application of paragraph (c)(2) or (3) of
this section, then the contracting
party is treated as a foreign con-
tracting party for purposes of this sec-
tion.

(d) Withholding when a foreign con-
tracting party submits a Section 5000C
Certificate—(1) In general. Unless the ac-
quiring agency has reason to know
that the information is incorrect or un-
reliable, the acquiring agency may rely
on a claim that a foreign contracting
party is entitled to an exemption (in
whole or in part) from withholding on
payments pursuant to a contract if the
foreign contracting party provides a
Section 5000C Certificate to the acquir-
ing agency as prescribed in this para-
graph (d). When a Section 5000C Certifi-
cate is furnished, the acquiring agency
does not withhold, or must reduce the
amount of withholding, on payments
made to a foreign person if the certifi-
cate establishes that the foreign person
is wholly or partially exempt from
withholding. An acquiring agency may
establish a system for a foreign con-
tracting party to electronically furnish
a Section 5000C Certificate.

(2) Exemption for a foreign contracting
party entitled to the benefit of relief pur-
suant to certain international agreements.
An acquiring agency does not withhold
on payments pursuant to a contract
with a foreign contracting party when
the payment is entitled to relief from
the tax imposed under section 5000C
pursuant to an international agree-
ment, including relief pursuant to a
nondiscrimination provision of a quali-
fied income tax treaty, because the for-
eign contracting party is entitled to
the benefit of that agreement and the
foreign contracting party has sub-
mitted a Section 5000C Certificate that
includes all of the information de-
scribed in paragraphs (d)(4)(i) and (ii)
of this section.
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(3) Exemption when goods are manufac-
tured or produced or services provided in
the United States, or in a foreign country
that is a party to an international pro-
curement agreement. An acquiring agen-
cy does not withhold on payments pur-
suant to a contract with a foreign con-
tracting party to the extent that the
payments are for goods manufactured
or produced or services provided in the
United States or in a foreign country
that is a party to an international pro-
curement agreement with the United
States, provided that the foreign con-
tracting party has submitted a Section
5000C Certificate that includes all of
the information described in para-
graphs (d)(4)(i) and (iii) of this section.
If the Section 5000C Certificate pro-
vides that the payment is only par-
tially exempt from withholding under
section 5000C, the acquiring agency
must withhold to the extent that the
payment is not exempt.

(4) Information required for Section
5000C Certificate—({) In general. The
Section 5000C Certificate must be
signed under penalties of perjury by
the foreign contracting party and con-
tain—

(A) The name of the foreign con-
tracting party, country of organization
(if applicable), and permanent resi-
dence address of the foreign con-
tracting party;

(B) The mailing address of the for-
eign contracting party (@{Gf different
than the permanent residence address);

(C) The TIN assigned to the foreign
contracting party (if any);

(D) The identifying or reference num-
ber on the contract (if known);

(E) The name and address of the ac-
quiring agency;

(F) A statement that the person sign-
ing the Section 5000C Certificate is the
foreign contracting party listed in
paragraph (d)(4)(i)(A) of this section (or
is authorized to sign on behalf of the
foreign contracting party);

(G) A statement that the foreign con-
tracting party is not acting as an agent
or nominee for another foreign person
with respect to the goods manufac-
tured or produced or services provided
under the contract;

(H) A statement that the foreign con-
tracting party agrees to pay an amount
equal to any tax (including any appli-
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cable penalties and interest) due under
section 5000C that the acquiring agency
does not withhold under section 5000C;

(I) A statement that the foreign con-
tracting party acknowledges and un-
derstands the rules in §1.5000C—4 relat-
ing to procedural obligations related to
section 5000C; and

(J) A statement that the foreign con-
tracting party has not engaged in a
transaction (or series of transactions)
with a principal purpose of avoiding
the tax imposed under section 5000C as
defined in §1.5000C-5.

(ii) Additional information required for
claiming an exemption based on certain
international agreements with the United
States. In addition to the information
required by paragraph (d)(4)(i) of this
section, a foreign contracting party
claiming an exemption from with-
holding in reliance on a provision of an
international agreement with the
United States, including a qualified in-
come tax treaty, must provide—

(A) The name of the international
agreement under which the foreign
contracting party is claiming benefits;

(B) The specific provision of the
international agreement relied upon
(for example, the nondiscrimination ar-
ticle of a qualified income tax treaty);
and

(C) The basis on which it is entitled
to the benefits of that provision (for
example, because the foreign con-
tracting party is a corporation orga-
nized in a foreign country that has in
force a qualified income tax treaty
with the United States that covers all
nationals, regardless of their resi-
dence).

(iii) Additional required information for
claiming exemption based on country
where goods are manufactured or services
provided. (A) In general. In addition to
the information required by paragraph
(d)(4)(1) of this section, a foreign con-
tracting party claiming an exemption
from withholding (in whole or in part)
because payments will be pursuant to a
contract for goods manufactured or
produced or services provided in the
United States, or a foreign country
that is party to an international pro-
curement agreement, must describe on
the Section 5000C Certificate the rel-
evant goods or services and the coun-
try (or countries) in which they are
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manufactured or produced, or are pro-
vided, and must include the name of
the international procurement agree-
ment or agreements (if relevant).

(B) Information on allocation to exempt
and nonexempt amounts. (I) In general.
In situations in which a foreign con-
tracting party claims the exemption in
paragraph (d)(3) of this section with re-
spect to only a portion of the payments
received under the contract, the Sec-
tion 5000C Certificate must include an
explanation of the method used by the
foreign contracting party to allocate
the total contract price among the
countries, as described in §1.5000C-
1(e)(3), if applicable. In general, the
Section 5000C Certificate also must in-
clude the total contract price and the
nonexempt amount; however, when
necessary, an estimate of the total con-
tract price or the nonexempt amount
may be used. For example, total con-
tract price may be estimated when a
Section 5000C Certificate is being com-
pleted with respect to payments to be
made pursuant to a cost-reimburse-
ment contract that is paid on the basis
of actual incurred costs and the total
amount of such costs is not known at
the time the certificate is provided.

(2) Specific identification of exempt
items. If agreed to by the acquiring
agency, the Section 5000C Certificate
may identify specific exempt and non-
exempt amounts. For example, specific
contract line items (such as a contract
line item number or CLIN) identified in
the contract may be listed on the Sec-
tion 5000C Certificate as exempt and
nonexempt amounts (in whole or in
part), as applicable. When this para-
graph applies, and whether or not the
contract identifies exempt and non-
exempt amounts, a foreign contracting
party must provide the information re-
quired by paragraphs (d)(4)(iii)(A) and
(d)(4)({ii)(B)(1) of this section, on the
Section 5000C Certificate to explain
why the contract line items are eligi-
ble for an exemption; however, the for-
eign contracting party is not required
to include information about the total
contract price under this paragraph. In
these circumstances, only one Section
5000C Certificate is required to be pro-
vided identifying the exempt and non-
exempt contract line items that relate
to the contract (for example, a spread-
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sheet may be attached to the Section
5000C Certificate that identifies the
contract line items with an expla-
nation for the treatment as exempt or
nonexempt).

(5) Validity period of Section 5000C Cer-
tificate. Except as otherwise provided in
paragraph (d)(6) of this section, the
Section 5000C Certificate is valid for
the term of the contract.

(6) Change in circumstances. A foreign
contracting party must submit a re-
vised Section 5000C Certificate within
30 days of a change in circumstances
that causes the information in a Sec-
tion 5000C Certificate held by the ac-
quiring agency to be incorrect with re-
spect to the acquiring agency’s deter-
mination of whether to withhold or the
amount of withholding under Section
5000C. An acquiring agency must re-
quest a new Section 5000C Certificate
from a contracting party in cir-
cumstances in which it knows (or has
reason to know) that a previously sub-
mitted Section 5000C Certificate be-
comes incorrect or unreliable. An ac-
quiring agency may request an updated
Section 5000C Certificate at any time,
including when other documentation is
required under the contract, such as
the annual representations and certifi-
cations required in 48 CFR 4.1201. See
§1.5000C-6, Example 6, for an illustra-
tion of this paragraph (6).

(7) Form W-14. A foreign contracting
party may choose to use Form W-14,
“Certificate of Foreign Contracting
Party Receiving Federal Procurement
Payments’ (or other form that the IRS
may prescribe), as its Section 5000C
Certificate, provided that it includes
all the necessary information required
by this paragraph (d).

(8) Time for submitting Section 5000C
Certificate. A contracting party must
submit the Section 5000C Certificate
(such as Form W-14 or Form W-9) as
early as practicable (for example, when
the offer for the contract is submitted
to the U.S. government). In all cases,
however, the Section 5000C Certificate
must be submitted to the acquiring
agency no later than the date of execu-
tion of the contract.

(e) Offset for underwithholding or over-
withholding—(1) In general. If the for-
eign contracting party discovers that
amounts withheld on prior payments
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either were insufficient or in excess of
the amount required to satisfy its tax
liability under section 5000C, the for-
eign contracting party may request the
acquiring agency to increase or de-
crease the amount of withholding on
future payments for which withholding
is required under section 5000C. The re-
quest must be in writing, signed under
penalties of perjury, contain the
amount by which the foreign con-
tracting party requests to increase or
decrease future amounts withheld
under section 5000C, and explain the
reason for the request. The request
may be submitted in conjunction with
an original or updated Section 5000C
Certificate.

(2) Underwithholding. Upon receipt of
a request described in paragraph (e)(1)
of this section, acquiring agencies may
increase the amount of withholding
under this paragraph to correct under-
withholding only if the payment for
which the increase is applied is other-
wise subject to withholding under sec-
tion 5000C and made before the date
that Form 1042, ‘““‘Annual Withholding
Tax Return for U.S. Source Income of
Foreign Persons,” is required to be
filed (not including extensions) with
respect to the payment for which the
underwithholding occurred. Amounts
withheld under this paragraph must be
deposited and reported in the time and
manner as prescribed by §1.5000C-3. See
§1.5000C—4 for procedures for a foreign
contracting party that must pay tax
due when its tax liability under section
5000C was not fully satisfied by with-
holding by an acquiring agency.

(3) Overwithholding. Upon receipt of a
request described in paragraph (e)(1) of
this section, acquiring agencies may
decrease the amount of withholding on
subsequent payments made to the for-
eign contracting party that are other-
wise subject to withholding under sec-
tion 5000C provided that the payment
for which the decrease is applied is
made on or before the date on which
Form 1042, ‘‘Annual Withholding Tax
Return for U.S. Source Income of For-
eign Persons,” is required to be filed
(not including extensions) with respect
to the payment for which the overwith-
holding occurred. See §1.5000C—4(e) for
procedures for foreign contracting par-
ties to file a claim for refund for the
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overwithheld amount under section
5000C.

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

§1.5000C-3 Payment and returns of
tax withheld by the acquiring agen-
cy.

(a) In general. This section provides
administrative procedures that acquir-
ing agencies must follow to satisfy
their obligations to deposit and report
amounts withheld under §1.5000C-2. An
acquiring agency with a section 5000C
withholding obligation must increase
the amount it deducts and withholds
under chapter 3 for fixed or deter-
minable annual or periodical income
(FDAP income) by the amount it must
withhold under §1.5000C-2. Accordingly,
this section generally applies the ad-
ministrative provisions of chapter 3 for
FDAP income relating to the deposit,
payment, and reporting for amounts
withheld under §1.5000C-2, and contains
some variation from those provisions
to take into account the nature of the
tax imposed under section 5000C.

(b) Deposit rules—(1) Acquiring agency
with a chapter 3 deposit requirement
treats amounts withheld as under chapter
3. If an acquiring agency has a chapter
3 deposit obligation for a period, it
must treat any amount withheld under
§1.5000C-2 as an additional amount of
tax withheld under chapter 3 for pur-
poses of the deposit rules of §1.6302-2.
Thus, depending on the combined
amount withheld under chapter 3 and
§1.5000C-2, an acquiring agency subject
to this paragraph (b)(1) must make
monthly deposits, quarter-monthly de-
posits, or annual deposits under the
rules in §1.6302-2. To the extent pro-
vided in forms, instructions, or publi-
cations prescribed by the Internal Rev-
enue Service (IRS), acquiring agencies
must deposit all withheld amounts by
electronic funds transfer, as that term is
defined in §31.6302-1(h)(4)(i) of this
chapter.

(2) Acquiring agency with no chapter 3
filing  obligation deposits  withheld
amounts monthly. If an acquiring agen-
cy has no chapter 3 deposit obligation
to which the deposit rules of §1.6302-2
apply for a calendar month, it must
make monthly deposits of the amounts
withheld under the rules in this para-
graph (b)(2). Thus, an acquiring agency
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with no chapter 3 deposit obligations
and that has withheld any amount
under §1.5000C-2 during any calendar
month must deposit that amount by
the 15th day of the month following the
payment. To the extent provided in
forms, instructions, or publications
prescribed by the Internal Revenue
Service (IRS), acquiring agencies must
deposit all withheld amounts by elec-
tronic funds transfer, as that term is de-
fined in §31.6302-1(h)(4)(i) of this chap-
ter.

(¢c) Return requirements—(1) In general.
Except as provided in paragraph (c)(2)
of this section, an acquiring agency
that withholds an amount pursuant to
section 5000C generally must file Form
1042-S, ‘‘Foreign Person’s U.S. Source
Income Subject to Withholding,” and
Form 1042, ‘‘Annual Withholding Tax
Return for U.S. Source Income of For-
eign Persons,” each year, or other such
forms as the IRS may prescribe, to re-
port information related to amounts
withheld under section 5000C. The ac-
quiring agency must prepare a Form
1042-S for each contracting party re-
porting the amount withheld under
section 5000C for the preceding cal-
endar year. The Form 1042 must show
the aggregate amounts withheld under
section 5000C that were required to be
reported on Forms 1042-S (including
those amounts withheld under section
5000C for which a Form 1042-S is not re-
quired to be filed pursuant to para-
graph (c)(2) of this section). The Form
1042 must also include the information
required by the form and accom-
panying instructions. Further, any
forms required under this paragraph (c)
are due at the same time, at the same
place, and eligible for the same ex-
tended due dates and may be amended
in the same manner as Form 1042 and
Form 1042-S (or such other forms as
the IRS may prescribe related to chap-
ter 3). The acquiring agency must fur-
nish a copy of the Form 1042-S (or such
other form as the IRS may prescribe
for the same purpose) to the con-
tracting party for whom the form is
prepared on or before March 15 of the
calendar year following the year in
which the amount subject to reporting
under section 5000C was paid. It must
be filed with a transmittal form as pro-
vided in the instructions for Form 1042—
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S and to the transmittal form. Section
5000C Certificates or other statements
or information as prescribed by
§1.5000C-2 that are provided to the ac-
quiring agency are not required to be
attached to the Form 1042 filed with
the IRS. However, an acquiring agency
that is required to file Form 1042 must
retain a copy of Form 1042, Form 1042—
S, the Section 5000C Certificates, or
other statements or information pre-
scribed by §1.5000C-2 for at least three
years from the original due date of
Form 1042 or the date it was filed,
whichever is later. An acquiring agen-
cy that is not required to file Form
1042 must retain any Section 5000C Cer-
tificates or other statements or infor-
mation as prescribed by §1.5000C-2 for
at least three years from the date the
Form 1042 would have been due had the
acquiring agency had an obligation to
file.

(2) Classified or confidential contracts.
An acquiring agency is not required to
report information otherwise required
by this section on Form 1042-S for pay-
ments made pursuant to classified or
confidential contracts (as described in
section 6050M(e)(3)), unless the acquir-
ing agency determines that the infor-
mation reported on the Form 1042-S
does not compromise the safeguarding
of classified information or national
security.

(d) Special arrangement for certain con-
tracts. In limited circumstances, the
IRS may authorize the amount other-
wise required to be withheld under sec-
tion 5000C to be deposited in the time
and manner mutually agreed upon by
the acquiring agency and the foreign
contracting party. In these cir-
cumstances, the IRS may in its sole
discretion also modify any reporting or
return requirements of the acquiring
agency or the foreign contracting
party.

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

§1.5000C-4 Requirement for the for-
eign contracting party to file a re-
turn and pay tax, and procedures
for the contracting party to seek a
refund.

(a) In general. For purposes of sub-
title F of the Internal Revenue Code
(‘““‘Procedure and Administration’’), the
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tax imposed under section 5000C on for-
eign persons is treated as a tax im-
posed under subtitle A. Except as pro-
vided elsewhere in the regulations
under section 5000C, forms, or accom-
panying instructions, the tax imposed
on foreign contracting parties under
section 5000C is administered in a man-
ner similar to gross basis income taxes.
This section provides procedures that a
foreign contracting party must follow
to satisfy its obligations to report and
deposit tax due under §1.5000C-1 as well
as procedures for contracting parties to
seek a refund of amounts overwithheld.

(b) Tazx obligation of foreign contracting
party independent of withholding. A for-
eign contracting party subject to tax
under section 5000C and §§1.5000C-1
through 1.5000C-7 remains liable for the
tax unless its tax obligation was fully
satisfied by withholding by an acquir-
ing agency in accordance with
§§1.5000C-2 and 1.5000C-3.

(c) Return of taxr by the foreign con-
tracting party. If the tax liability under
§1.5000C-1 relating to a payment is not
fully satisfied by withholding in ac-
cordance with §§1.5000C-2 and 1.5000C-3
(including as a result of the use of an
estimated nonexempt amount or esti-
mated total contract price in com-
puting the contract ratio), a foreign
contracting party subject to tax under
§1.5000C-1 during a calendar year must
make a return of tax on, for example,
Form 1120-F, “U.S. Income Tax Return
of a Foreign Corporation,” or such
other form as the Internal Revenue
Service (IRS) may prescribe to report
the amount of tax due under section
5000C (required return). A foreign con-
tracting party with no other U.S. tax
filing obligation other than with re-
spect to its liability for the tax im-
posed under section 5000C must file its
required return on or before the fif-
teenth day of the sixth month fol-
lowing the close of its taxable year.
The required return must include the
information required by the form and
accompanying instructions. The re-
quired return must be filed at the place
and time (including any extension of
time to file) provided by the form and
accompanying instructions. Penalties
for failure to file contained in Subtitle
F can apply to foreign contracting par-
ties who fail to file the required return.
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A foreign contracting party must at-
tach copies of all Forms 1042-S, ‘‘For-
eign Person’s U.S. Source Income Sub-
ject to Withholding,” received from ac-
quiring agencies (if any) to the re-
quired return.

(d) Time and manner of paying taxr. A
foreign contracting party must pay the
tax imposed under section 5000C in the
manner provided and in the time pre-
scribed in the required return and ac-
companying instructions. In general,
the foreign contracting party must pay
the tax at the time that the required
return is due, excluding extensions. To
the extent provided in forms, instruc-
tions, or publications prescribed by the
IRS, each foreign contracting party
must deposit tax due under section
5000C by electronic funds transfer, as
that term is defined in §31.6302—
1(h)(4)(i) of this chapter. A foreign con-
tracting party that fails to pay tax in
the time and manner prescribed in this
section (or under forms, instructions,
or publications prescribed by the IRS
under this section) may be subject to
penalties and interest under Subtitle
F.

(e) Refund requests when amount with-
held exceeds tax liability. After taking
into account any offsets pursuant to
§1.5000C-2(e)(3), if the acquiring agency
has overwithheld amounts under sec-
tion 5000C and has made a deposit of
the amounts under §1.5000C-3(b), the
contracting party may claim a refund
of the amount overwithheld pursuant
to the procedures described in chapter
65. The contracting party’s claim for
refund must meet the requirements of
section 6402 and the regulations there-
under, as applicable, and must be filed
before the expiration of the period of
limitations on refund in section 6511
and the regulations thereunder. In gen-
eral, the contracting party making a
refund claim must file the required re-
turn to claim a refund, stating the
grounds upon which the claim is based.
A Section 5000C Certificate and a copy
of the Form 1042-S received from the
acquiring agency must be attached to
the required return. For purposes of
this section, an amount is overwith-
held if the amount withheld from the
payment pursuant to section 5000C and
§§1.5000C-1 through 1.5000C-7 exceeds
the contracting party’s tax liability
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under §1.5000C-1, regardless of whether
the overwithholding was in error or ap-
peared correct when it occurred. A U.S.
person may seek a refund under this
paragraph (e) even if it was treated as
a foreign person under the rules in
§1.5000C-2 (for example, because it nei-
ther had a taxpayer identification
number on file in the System for
Award Management nor submitted
Form W-9, “Request for Taxpayer Iden-
tification Number (TIN) and Certifi-
cation,” to the acquiring agency).

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

§1.5000C-5 Anti-abuse rule.

If a foreign person engages in a trans-
action (or series of transactions) with a
principal purpose of avoiding the tax
imposed under section 5000C, the trans-
action (or series of transactions) may
be disregarded or the arrangement may
be recharacterized (including dis-
regarding an intermediate entity), in
accordance with its substance. If this
section applies, the foreign person re-
mains liable for any tax (including any
tax obligation unsatisfied as a result of
underwithholding) and the Internal
Revenue Service retains all other
rights and remedies under any applica-
ble law available to collect any tax im-
posed on the foreign contracting party
by section 5000C.

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

§1.5000C-6 Examples.

The rules of §§1.5000C-1 through
1.5000C-4 are illustrated by the fol-
lowing examples. For purposes of the
examples: All contracts are executed
with acquiring agencies on or after
January 2, 2011, and are for the provi-
sion of either goods or services; none of
the exemptions described in §1.5000C-
1(d) apply, unless otherwise explicitly
stated; the acquiring agencies have no
other withholding obligations under
chapter 3 of the Code and have no other
contracts subject to section 5000C; the
foreign contracting parties do not have
any U.S. source income or a U.S. tax
return filing obligation other than a
tax return filing obligation that arises
based on the facts described in the par-
ticular example; and none of the con-
tracts are classified or confidential
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contracts described in section

6050M(e)(3).

Example 1. U.S. person not subject to tax; no
withholding. (i) Facts. Company A Inc., a do-
mestic corporation and the contracting
party, enters into a contract with Agency L,
the acquiring agency. Before making its first
payment under the contract (for example, on
the date of execution of the contract), pursu-
ant to the first step in §1.5000C-2(b), Agency
L determines that the contract will be for
services. Under the second step, Agency L re-
views Company A Inc.’s record in the System
for Award Management (SAM) and deter-
mines that Company A is a corporation and
is considered to be a U.S. person because
Agency L’s records demonstrate that Com-
pany A Inc. is a business entity treated as a
corporation for tax purposes that has a TIN
that does not begin with “98.”’

(ii) Analysis. Company A Inc. is a U.S. per-
son and thus is not subject to the tax under
section 5000C. Moreover, because Company A
Inc. is a corporation for tax purposes that
has a TIN that does not begin with 98,”
Agency L is able to determine that it has no
obligation to withhold any amounts under
section 5000C on the payment made to Com-
pany A Inc. For purposes of section 5000C,
Company A Inc. could also establish that it
is a U.S. person by providing a Form W-9,
“Request for Taxpayer Identification Num-
ber (TIN) and Certification,”” to Agency L.
Company A Inc. does not need to file a Sec-
tion 5000C Certificate to demonstrate its eli-
gibility for an exemption from withholding.

Example 2. Foreign national entitled to the
benefit of a mondiscrimination provision of a
treaty;, no withholding. (i) Facts. Company B,
a foreign contracting party and a national of
Country T, provides goods to Agency M, the
acquiring agency. Company B determines
that it is exempt from tax under section
5000C because it is entitled to the benefit of
the nondiscrimination article of a qualified
income tax treaty between the United States
and Country T. Company B submits a Sec-
tion 5000C Certificate to Agency M when the
contract is executed. Company B uses Form
W-14, ‘“‘Certificate of Foreign Contracting
Party Receiving Federal Procurement Pay-
ments,” and properly fills the relevant sec-
tions stating the name of the treaty, the spe-
cific article relied upon, and the basis on
which it is entitled to the benefits of that ar-
ticle. Following the steps in §1.5000C-2,
Agency M determines that the non-
discrimination provision of the Country T-
United States income tax treaty applies to
exempt Company B from the tax imposed
under section 5000C. Agency M makes one
lump sum payment of $50 million to Com-
pany B pursuant to the contract.

as
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(ii) Analysis. Company B has no liability
for tax under section 5000C because it is enti-
tled to the benefit of a nondiscrimination ar-
ticle of a qualified income tax treaty. Be-
cause Company B submitted a Section 5000C
Certificate meeting the requirements in
§1.5000C—2 and Agency M does not have rea-
son to know that the submitted information
is incorrect or unreliable, Agency M is not
required to withhold under section 5000C.
Agency M must retain the Section 5000C Cer-
tificate for at least three years pursuant to
§1.5000C-3(c)(1) from the due date for the
Form 1042 (if it were required).

Example 3. Foreign treaty beneficiary does not
submit Section 5000C Certificate; withholding re-
quired. (i) Facts. The facts are the same as in
Example 2, except that Company B does not
submit a Section 5000C Certificate to Agency
M before Agency M makes the $50 million
payment.

(ii) Analysis. Company B is not subject to
tax under section 5000C, but Agency M must
nevertheless withhold on the payment made
to Company B because Agency M did not re-
ceive a Section 5000C Certificate from Com-
pany B in the time and manner required pur-
suant to §1.5000C-2(d). Agency M must with-
hold $1 million (2 percent of $50 million) on
the payment, and deposit that amount under
the rules in §1.5000C-3 no later than the 15th
day of the month following the month in
which the payment was made. Agency M
must also complete Forms 1042, ‘‘Annual
Withholding Tax Return for U.S. Source In-
come of Foreign Persons,’”” and 1042-S, ‘“‘For-
eign Person’s U.S. Source Income Subject to
Withholding,” on or before the date specified
on those forms and the accompanying in-
structions. Agency M must furnish copies of
Form 1042-S to Company B. Agency M must
retain a copy of the Form 1042 and the Form
1042-S for 3 years from the due date for the
Form 1042 pursuant to §1.5000C-3(c)(1). As
Company B is not liable for the tax, it may
later file a claim for refund pursuant to the
procedures described in chapter 65.

Example 4. Foreign contracting party par-
tially exempt from tax under section 5000C when
goods are manufactured in different countries.
(i) Facts. Company C, a foreign contracting
party, provides goods to Agency N in 2015.
The terms of the contract require that pay-
ment be made to Company C by Agency N in
two $5 million installments in 2015. Company
C has a TIN that begins with ‘98"’ and is not
entitled to relief pursuant to an inter-
national agreement with the United States,
such as relief pursuant to a nondiscrimina-
tion provision of a qualified income tax trea-
ty. Some of the goods are manufactured in
Country R, which is a party to an inter-
national procurement agreement with the
United States, with the remainder being
manufactured in Country S, a country that
is not a party to an international procure-
ment agreement with the United States.
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Company C uses a reasonable allocation
method based on the information available
to it at the time in accordance with §1.5000C-
1(e)(3) to estimate that $3 million is the non-
exempt amount that is allocated to the
goods produced in Country S. Company C
submits a valid and complete Section 5000C
Certificate to Agency N in the time and
manner required by §§1.5000C-1 through
1.5000C-7 that provides that the nonexempt
amount is $3 million. In 2015, Agency N pays
Company C in two installments pursuant to
the terms of the contract.

(ii) Analysis. Using a reasonable allocation
method to determine the estimated non-
exempt amount, Company C determines that
pursuant to section 5000C and §§1.5000C-1
through 1.5000C-7, tax of $30,000 (2 percent of
the $5 million payment, or $100,000 multi-
plied by a fraction, the numerator of which
is the estimated nonexempt amount, $3 mil-
lion, and the denominator of which is the es-
timated total contract price, or $10 million)
is imposed on each payment made to Com-
pany C. Because Company C has timely sub-
mitted a Section 5000C Certificate explaining
the basis for this allocation, Agency N with-
holds $30,000 on each payment made to Com-
pany C. Agency N must deposit each $30,000
withholding tax under the rules in §1.5000C—
3 no later than the 15th day of the month fol-
lowing the month in which each payment is
made. Agency N must also complete Forms
1042 and 1042-S and furnish copies of Form
1042-S to Company C. Agency N must retain
a copy of the Form 1042 and the Form 1042-
S for at least three years from the due date
for the Form 1042 pursuant to §1.5000C-
3(c)(1). Provided that Agency N properly
withholds on the nonexempt portion as re-
quired under section 5000C and §§1.5000C-1
through 1.5000C-7 and that Company C’s esti-
mate of the nonexempt amount is the actual
nonexempt amount, Company C does not
have an additional tax liability or a U.S. tax
return filing obligation as a result of receiv-
ing the payments.

Example 5. Foreign contracting party liable
for additional tax under Section 5000C not fully
withheld upon due to errors on the Section
5000C Certificate. (i) Facts. The facts are the
same as in Example 4, except that the Section
5000C Certificate submitted to Agency N by
Company C erroneously provides that the es-
timated nonexempt amount is $1.5 million
instead of $3 million. As a result, Agency N
only withholds $15,000 (2 percent of the $5
million payment multiplied by a fraction
(the numerator of which is the estimated
nonexempt amount stated on the Section
5000C Certificate, $1.5 million, and the de-
nominator of which is the estimated total
contract price, or $10 million)) on each pay-
ment made to Company C. Agency N neither
discovered nor had reason to know that the
information on the Section 5000C Certificate
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was incorrect or unreliable. After both pay-
ments have been made and after the filing
due date for Form 1042 for 2015, Company C
determines that the estimated nonexempt
amount should have been stated as $3 million
on the Section 5000C Certificate.

(ii) Analysis. The tax imposed under section
5000C on Company C as a result of the receipt
of specified Federal procurement payments
is $60,000 and this amount has not been fully
satisfied by withholding by Agency N. Ac-
cordingly, Company C must remit additional
tax of $30,000 ($60,000 tax liability less $30,000
amounts already withheld by Agency N) and
file its required return, a Form 1120-F, *“U.S.
Income Tax Return of a Foreign Corpora-
tion,” for 2015 to report this tax liability, as
required by §1.5000C-4. Company C must ex-
plain its corrected allocation method in its
Form 1120-F. Company C must also attach a
copy of the Form 1042-S it received from
Agency N to Form 1120-F.

Example 6. Foreign contracting party submits
revised Section 5000C Certificate due to change
in circumstances. (i) Facts. The facts are the
same as in Erxample 4, except that, after the
first payment, Company C changes its busi-
ness so that all of the goods manufactured
with respect to the second payment are man-
ufactured in Country R. Prior to the second
payment, Company C submits a revised Sec-
tion 5000C Certificate indicating this change
in circumstance pursuant to §1.5000C-2(d)(6).

(ii) Analysis. Agency N withholds $30,000 on
the first payment made to Company C and
does not withhold on the second payment.
Company C does not have an additional tax
liability or a U.S. tax return filing obliga-
tion as a result of receiving the payments.

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

§1.5000C-7 Effective/applicability
date.

Section 5000C applies to specified
Federal procurement payments re-
ceived pursuant to contracts entered
into on and after January 2, 2011. Sec-
tions 1.5000C-1 through 1.5000C-7 apply
on and after November 16, 2016. Con-
tracting parties and acquiring agencies
may rely upon the rules in the regula-
tions before such date. If a foreign con-
tracting party fully satisfies its tax
and filing obligations under section
5000C with respect to any payments re-
ceived in tax years ending before No-
vember 16, 2016 on or before the later of
November 16, 2016 or the due date for
the foreign person’s income tax return
for the year in which the payment was
received in a manner consistent with
the final regulations, penalties will not
be asserted on the foreign contracting
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parties with respect to those payments
or returns.

[T.D. 9782, 81 FR 55138, Aug. 18, 2016]

RETURNS AND RECORDS

SOURCE: Sections 1.6001-1 through 1.6091-4
contained in T.D. 6500, 25 FR 12108, Nov. 26,
1960, unless otherwise noted.

RECORDS, STATEMENTS, AND SPECIAL
RETURNS

§1.6001-1 Records.

(a) In general. Except as provided in
paragraph (b) of this section, any per-
son subject to tax under subtitle A of
the Code (including a qualified State
individual income tax which is treated
pursuant to section 6361(a) as if it were
imposed by chapter 1 of subtitle A), or
any person required to file a return of
information with respect to income,
shall keep such permanent books of ac-
count or records, including inventories,
as are sufficient to establish the
amount of gross income, deductions,
credits, or other matters required to be
shown by such person in any return of
such tax or information.

(b) Farmers and wage-earners. Individ-
uals deriving gross income from the
business of farming, and individuals
whose gross income includes salaries,
wages, or similar compensation for per-
sonal services rendered, are required
with respect to such income to keep
such records as will enable the district
director to determine the correct
amount of income subject to the tax. It
is not necessary, however, that with re-
spect to such income individuals keep
the books of account or records re-
quired by paragraph (a) of this section.
For rules with respect to the records to
be kept in substantiation of traveling
and other business expenses of employ-
ees, see §1.162-17.

(c) Exempt organizations. In addition
to such permanent books and records
as are required by paragraph (a) of this
section with respect to the tax imposed
by section 511 on unrelated business in-
come of certain exempt organizations,
every organization exempt from tax
under section 501(a) shall keep such
permanent books of account or records,
including inventories, as are sufficient
to show specifically the items of gross
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income, receipts and disbursements.
Such organizations shall also Kkeep
such books and records as are required
to substantiate the information re-
quired by section 6033. See section 6033
and §§1.6033-1 through 1.6033-3.

(d) Notice by district director requiring
returns statements, or the keeping of
records. The district director may re-
quire any person, by notice served upon
him, to make such returns, render such
statements, or keep such specific
records as will enable the district di-
rector to determine whether or not
such person is liable for tax under sub-
title A of the Code, including qualified
State individual income taxes, which
are treated pursuant to section 6361(a)
as if they were imposed by chapter 1 of
subtitle A.

(e) Retention of records. The books or
records required by this section shall
be kept at all times available for in-
spection by authorized internal rev-
enue officers or employees, and shall be
retained so long as the contents there-
of may become material in the admin-
istration of any internal revenue law.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 7122, 36 FR 11025, June 8,
1971; T.D. 7577, 43 FR 59357, Dec. 20, 1978; T.D.
8308, 55 FR 35593, Aug. 31, 1990]

§1.6001-2 Returns.

For rules relating to returns required
to be made by every individual, estate,
or trust which is liable for one or more
qualified State individual income
taxes, as defined in section 6362, for a
taxable year, see paragraph (b) of
§301.6361-1 of this chapter (Regulations
on procedure and Administration).

[T.D. 7577, 43 FR 59357, Dec. 20, 1978]
TAX RETURNS OR STATEMENTS

§1.6011-1 General requirement of re-
turn, statement, or list.

(a) General rule. Every person subject
to any tax, or required to collect any
tax, under Subtitle A of the Code, shall
make such returns or statements as
are required by the regulations in this
chapter. The return or statement shall
include therein the information re-
quired by the applicable regulations or
forms.

(b) Use of prescribed forms. Copies of
the prescribed return forms will so far

76

26 CFR Ch. | (4-1-23 Edition)

as possible be furnished taxpayers by
district directors. A taxpayer will not
be excused from making a return, how-
ever, by the fact that no return form
has been furnished to him. Taxpayers
not supplied with the proper forms
should make application therefor to
the district director in ample time to
have their returns prepared, verified,
and filed on or before the due date with
the internal revenue office where such
returns are required to be filed. Each
taxpayer should carefully prepare his
return and set forth fully and clearly
the information required to be included
therein. Returns which have not been
so prepared will not be accepted as
meeting the requirements of the Code.
In the absence of a prescribed form, a
statement made by a taxpayer dis-
closing his gross income and the deduc-
tions therefrom may be accepted as a
tentative return, and, if filed within
the prescribed time, the statement so
made will relieve the taxpayer from li-
ability for the addition to tax imposed
for the delinquent filing of the return,
provided that without unnecessary
delay such a tentative return is supple-
mented by a return made on the proper
form.

(c) Taxr withheld on nonresident aliens
and foreign corporations. For require-
ments respecting the return of the tax
required to be withheld under chapter 3
of the Code on nonresident aliens and
foreign corporations and tax-free cov-
enant bonds, see §1.1461-2.

[T.D. 6500, 256 FR 12108, Nov. 26, 1960, as
amended by T.D. 6922, 32 FR 8713, June 17,
1967]

§1.6011-2 Returns, etc., of DISC’s and
former DISC’s.

(a) Records and information. Every
DISC and former DISC (as defined in
section 992(a)) must comply with sec-
tion 6001 and the regulations there-
under, relating to required records,
statements, and special returns. Thus,
for example, a DISC is required to
maintain the books of account or
records described in §1.6001-1(a). In ad-
dition, every DISC must furnish to
each of its shareholders on or before
the last day of the second month fol-
lowing the close of the taxable year of
the DISC a copy of Schedule K (Form
1120-DISC) disclosing the amounts of
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actual distributions and deemed dis-
tributions from the DISC to such
shareholder for the taxable year of the
DISC. In the case of a deficiency dis-
tribution to meet qualification require-
ments, see §1.992-3(a)(4) for require-
ments that distribution be designated
in the form of a communication sent to
a shareholder and service center at the
time of distribution.

(b) Returns—(1) Requirement of return.
Every DISC (as defined in section
992(a)(1)) shall make a return of in-
come. A former DISC (as defined in sec-
tion 992(a)(3)) shall also make a return
of income in addition to any other re-
turn required. The return required of a
DISC or former DISC under this sec-
tion shall be made on Form 1120-DISC.
The provisions of §1.6011-1 shall apply
with respect to a DISC and former
DISC. A former DISC should indicate
clearly on Form 1120-DISC that it is
making a return of income as a former
DISC (for example, by labeling at the
top of the Form 1120-DISC ‘‘Former
DISC”). In the case of a former DISC,
those items on the form which pertain
to the computation of taxable income
shall not be completed, but Schedules
J, K, L, and M must be completed. Ex-
cept as otherwise specifically provided
in the Code or regulations, the return
of a DISC or former DISC is considered
to be an income tax return.

(2) Existence of DISC. A corporation
which is a DISC and which is in exist-
ence during any portion of a taxable
year is required to make a return for
that fractional part of its taxable year
during which it was in existence.

[T.D. 7533, 43 FR 6603, Feb. 15, 1978]

§1.6011-3 Requirement of statement
frpm. payees of certain gambling
w1nn1ngs.

(a) General rule. Except as provided in
paragraph (c) of this section, any per-
son receiving a payment with respect
to a wager in a sweepstakes, wagering
pool, lottery, or other wagering trans-
action (including a parimutuel pool
with respect to horse races, dog races,
or jai alai) shall make a statement to
the payer of such winnings upon the
payer’s demand. Such statements shall
accompany the payer’s return made
with respect to the payment as re-

7

§1.6011-4

quired pursuant to section 3402(q) or
6041, as the case may be.

(b) Contents of statement. The state-
ment referred to in paragraph (a) shall
contain information (in addition to
that required under section 6041(c)) as
to the amount, if any, of winnings from
identical wagers to which the recipient
is entitled. If any person other than
the recipient is entitled to all or a por-
tion of the payment, the statement
shall also include information as to the
amount, if any, of winnings from iden-
tical wagers to which each such person
is entitled. The statement shall be pro-
vided on Form W-2G or, if persons
other than the recipient are entitled to
all or a portion of such payment, on
Form 5754.

(c) Exception. The requirement of
paragraph (a) of this section does not
apply with respect to any payment of
winnings—

(1) From a slot machine play, or a
bingo or keno game,

(2) Which is subject to withholding
under section 3402(q) without regard to
the existence of winnings from iden-
tical wagers, or

(3) For which no return of informa-
tion under section 6041 is required of
the payer.

(d) Meaning of terms, For purposes of
this section, the terms ‘‘sweepstakes’’,
“wagering pool”’, ‘‘lottery’’, ‘‘other wa-
gering transaction’ and ‘‘identical wa-
gers” shall have the same meanings as
ascribed to them under §31.3402(q)-1.

[T.D. 7919, 48 FR 46297, Oct. 12, 1983]

§1.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. BEvery taxpayer that
has participated, as described in para-
graph (c)(3) of this section, in a report-
able transaction within the meaning of
paragraph (b) of this section and who is
required to file a tax return must file
within the time prescribed in para-
graph (e) of this section a disclosure
statement in the form prescribed by
paragraph (d) of this section. The fact
that a transaction is a reportable
transaction shall not affect the legal
determination of whether the tax-
payer’s treatment of the transaction is
proper.



§1.6011-4

(b) Reportable transactions—(1) In gen-
eral. A reportable transaction is a
transaction described in any of the
paragraphs (b)(2) through (7) of this
section. The term transaction includes
all of the factual elements relevant to
the expected tax treatment of any in-
vestment, entity, plan, or arrange-
ment, and includes any series of steps
carried out as part of a plan.

(2) Listed transactions. A listed trans-
action is a transaction that is the same
as or substantially similar to one of
the types of transactions that the In-
ternal Revenue Service (IRS) has de-
termined to be a tax avoidance trans-
action and identified by notice, regula-
tion, or other form of published guid-
ance as a listed transaction.

(38) Confidential transactions—(@{) In
general. A confidential transaction is a
transaction that is offered to a tax-
payer under conditions of confiden-
tiality and for which the taxpayer has
paid an advisor a minimum fee.

(i1) Conditions of confidentiality. A
transaction is considered to be offered
to a taxpayer under conditions of con-
fidentiality if the advisor who is paid
the minimum fee places a limitation
on disclosure by the taxpayer of the
tax treatment or tax structure of the
transaction and the limitation on dis-
closure protects the confidentiality of
that advisor’s tax strategies. A trans-
action is treated as confidential even if
the conditions of confidentiality are
not legally binding on the taxpayer. A
claim that a transaction is proprietary
or exclusive is not treated as a limita-
tion on disclosure if the advisor con-
firms to the taxpayer that there is no
limitation on disclosure of the tax
treatment or tax structure of the
transaction.

(iii) Minimum fee. For purposes of this
paragraph (b)(3), the minimum fee is—

(A) $250,000 for a transaction if the
taxpayer is a corporation;

(B) $50,000 for all other transactions
unless the taxpayer is a partnership or
trust, all of the owners or beneficiaries
of which are corporations (looking
through any partners or beneficiaries
that are themselves partnerships or
trusts), in which case the minimum fee
is $250,000.

(iv) Determination of minimum fee. For
purposes of this paragraph (b)(3), in de-
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termining the minimum fee, all fees for
a tax strategy or for services for advice
(whether or not tax advice) or for the
implementation of a transaction are
taken into account. Fees include con-
sideration in whatever form paid,
whether in cash or in kind, for services
to analyze the transaction (whether or
not related to the tax consequences of
the transaction), for services to imple-
ment the transaction, for services to
document the transaction, and for
services to prepare tax returns to the
extent return preparation fees are un-
reasonable in light of the facts and cir-
cumstances. For purposes of this para-
graph (b)(3), a taxpayer also is treated
as paying fees to an advisor if the tax-
payer knows or should know that the
amount it pays will be paid indirectly
to the advisor, such as through a refer-
ral fee or fee-sharing arrangement. A
fee does not include amounts paid to a
person, including an advisor, in that
person’s capacity as a party to the
transaction. For example, a fee does
not include reasonable charges for the
use of capital or the sale or use of prop-
erty. The IRS will scrutinize carefully
all of the facts and circumstances in
determining whether consideration re-
ceived in connection with a confiden-
tial transaction constitutes fees.

(v) Related parties. For purposes of
this paragraph (b)(3), persons who bear
a relationship to each other as de-
scribed in section 267(b) or 707(b) will
be treated as the same person.

(4) Transactions with contractual pro-
tection—(i) In general. A transaction
with contractual protection is a trans-
action for which the taxpayer or a re-
lated party (as described in section
267(b) or 707(b)) has the right to a full
or partial refund of fees (as described in
paragraph (b)(4)(ii) of this section) if
all or part of the intended tax con-
sequences from the transaction are not
sustained. A transaction with contrac-
tual protection also is a transaction for
which fees (as described in paragraph
(b)(4)(ii) of this section) are contingent
on the taxpayer’s realization of tax
benefits from the transaction. All the
facts and circumstances relating to the
transaction will be considered when de-
termining whether a fee is refundable
or contingent, including the right to
reimbursements of amounts that the
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parties to the transaction have not des-
ignated as fees or any agreement to
provide services without reasonable
compensation.

(ii) Fees. Paragraph (b)(4)(i) of this
section only applies with respect to
fees paid by or on behalf of the tax-
payer or a related party to any person
who makes or provides a statement,
oral or written, to the taxpayer or re-
lated party (or for whose benefit a
statement is made or provided to the
taxpayer or related party) as to the po-
tential tax consequences that may re-
sult from the transaction.

(iii) Exceptions—(A) Termination of
transaction. A transaction is not con-
sidered to have contractual protection
solely because a party to the trans-
action has the right to terminate the
transaction upon the happening of an
event affecting the taxation of one or
more parties to the transaction.

(B) Previously reported transaction. If a
person makes or provides a statement
to a taxpayer as to the potential tax
consequences that may result from a
transaction only after the taxpayer has
entered into the transaction and re-
ported the consequences of the trans-
action on a filed tax return, and the
person has not previously received fees
from the taxpayer relating to the
transaction, then any refundable or
contingent fees are not taken into ac-
count in determining whether the
transaction has contractual protection.
This paragraph (b)(4) does not provide
any substantive rules regarding when a
person may charge refundable or con-
tingent fees with respect to a trans-
action. See Circular 230, 31 CFR part 10,
for the regulations governing practice
before the IRS.

(5) Loss transactions—(i) In general. A
loss transaction is any transaction re-
sulting in the taxpayer claiming a loss
under section 165 of at least—

(A) $10 million in any single taxable
year or $20 million in any combination
of taxable years for corporations;

(B) $10 million in any single taxable
year or $20 million in any combination
of taxable years for partnerships that
have only corporations as partners
(looking through any partners that are
themselves partnerships), whether or
not any losses flow through to one or
more partners; or
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(C) $2 million in any single taxable
year or $4 million in any combination
of taxable years for all other partner-
ships, whether or not any losses flow
through to one or more partners;

(D) $2 million in any single taxable
year or $4 million in any combination
of taxable years for individuals, S cor-
porations, or trusts, whether or not
any losses flow through to one or more
shareholders or beneficiaries; or

(E) $50,000 in any single taxable year
for individuals or trusts, whether or
not the loss flows through from an S
corporation or partnership, if the loss
arises with respect to a section 988
transaction (as defined in section
988(c)(1) relating to foreign currency
transactions).

(ii) Cumulative losses. In determining
whether a transaction results in a tax-
payer claiming a loss that meets the
threshold amounts over a combination
of taxable years as described in para-
graph (b)(5)(i) of this section, only
losses claimed in the taxable year that
the transaction is entered into and the
five succeeding taxable years are com-
bined.

(iii) Section 165 loss—(A) For purposes
of this section, in determining the
thresholds in paragraph (b)(5)(i) of this
section, the amount of a section 165
loss is adjusted for any salvage value
and for any insurance or other com-
pensation received. See §1.165-1(c)(4).
However, a section 165 loss does not
take into account offsetting gains, or
other income or limitations. For exam-
ple, a section 165 loss does not take
into account the limitation in section
165(d) (relating to wagering losses) or
the limitations in sections 165(f), 1211,
and 1212 (relating to capital losses).
The full amount of a section 165 loss is
taken into account for the year in
which the loss is sustained, regardless
of whether all or part of the loss enters
into the computation of a net oper-
ating loss under section 172 or a net
capital loss under section 1212 that is a
carryback or carryover to another
year. A section 165 loss does not in-
clude any portion of a loss, attrib-
utable to a capital loss carryback or
carryover from another year, that is
treated as a deemed capital loss under
section 1212.
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(B) For purposes of this section, a
section 165 loss includes an amount de-
ductible pursuant to a provision that
treats a transaction as a sale or other
disposition, or otherwise results in a
deduction under section 165. A section
165 loss includes, for example, a loss re-
sulting from a sale or exchange of a
partnership interest under section 741
and a loss resulting from a section 988
transaction.

(6) Transactions of interest. A trans-
action of interest is a transaction that
is the same as or substantially similar
to one of the types of transactions that
the IRS has identified by notice, regu-
lation, or other form of published guid-
ance as a transaction of interest.

(7) [Reserved]

(8) Exceptions—(i) In general. A trans-
action will not be considered a report-
able transaction, or will be excluded
from any individual category of report-
able transaction under paragraphs
(b)(3) through (7) of this section, if the
Commissioner makes a determination
by published guidance that the trans-
action is not subject to the reporting
requirements of this section. The Com-
missioner may make a determination
by individual letter ruling under para-
graph (f) of this section that an indi-
vidual letter ruling request on a spe-
cific transaction satisfies the reporting
requirements of this section with re-
gard to that transaction for the tax-
payer who requests the individual let-
ter ruling.

(ii) Special rule for RICs. For purposes
of this section, a regulated investment
company (RIC) as defined in section 851
or an investment vehicle that is owned
95 percent or more by one or more RICs
at all times during the course of the
transaction is not required to disclose
a transaction that is described in any
of paragraphs (b)(3) through (6) and
(b)(7T) of this section unless the trans-
action is also a listed transaction or a
transaction of interest.

(c) Definitions. For purposes of this

section, the following definitions
apply:
(1) Taxpayer. The term tarpayer

means any person described in section
7701(a)(1), including S corporations. Ex-
cept as otherwise specifically provided
in this section, the term tarpayer also
includes an affiliated group of corpora-
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tions that joins in the filing of a con-
solidated return under section 1501.

(2) Corporation. When used specifi-
cally in this section, the term corpora-
tion means an entity that is required to
file a return for a taxable year on any
1120 series form, or successor form, ex-
cluding S corporations.

(3) Participation—(i) In general—(A)
Listed transactions. A taxpayer has par-
ticipated in a listed transaction if the
taxpayer’s tax return reflects tax con-
sequences or a tax strategy described
in the published guidance that lists the
transaction under paragraph (b)(2) of
this section. A taxpayer also has par-
ticipated in a listed transaction if the
taxpayer knows or has reason to know
that the taxpayer’s tax benefits are de-
rived directly or indirectly from tax
consequences or a tax strategy de-
scribed in published guidance that lists
a transaction under paragraph (b)(2) of
this section. Published guidance may
identify other types or classes of per-
sons that will be treated as partici-
pants in a listed transaction. Published
guidance also may identify types or
classes of persons that will not be
treated as participants in a listed
transaction.

(B) Confidential transactions. A tax-
payer has participated in a confidential
transaction if the taxpayer’s tax return
reflects a tax benefit from the trans-
action and the taxpayer’s disclosure of
the tax treatment or tax structure of
the transaction is limited in the man-
ner described in paragraph (b)(3) of this
section. If a partnership’s, S corpora-
tion’s or trust’s disclosure is limited,
and the partner’s, shareholder’s, or
beneficiary’s disclosure is not limited,
then the partnership, S corporation, or
trust, and not the partner, shareholder,
or beneficiary, has participated in the
confidential transaction.

(C) Transactions with contractual pro-
tection. A taxpayer has participated in
a transaction with contractual protec-
tion if the taxpayer’s tax return re-
flects a tax benefit from the trans-
action and, as described in paragraph
(b)(4) of this section, the taxpayer has
the right to the full or partial refund of
fees or the fees are contingent. If a
partnership, S corporation, or trust has
the right to a full or partial refund of
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fees or has a contingent fee arrange-
ment, and the partner, shareholder, or
beneficiary does not individually have
the right to the refund of fees or a con-
tingent fee arrangement, then the part-
nership, S corporation, or trust, and
not the partner, shareholder, or bene-
ficiary, has participated in the trans-
action with contractual protection.

(D) Loss transactions. A taxpayer has
participated in a loss transaction if the
taxpayer’s tax return reflects a section
165 loss and the amount of the section
165 loss equals or exceeds the threshold
amount applicable to the taxpayer as
described in paragraph (b)(5)(i) of this
section. If a taxpayer is a partner in a
partnership, shareholder in an S cor-
poration, or beneficiary of a trust and
a section 165 loss as described in para-
graph (b)(6) of this section flows
through the entity to the taxpayer
(disregarding netting at the entity
level), the taxpayer has participated in
a loss transaction if the taxpayer’s tax
return reflects a section 165 loss and
the amount of the section 165 loss that
flows through to the taxpayer equals or
exceeds the threshold amounts applica-
ble to the taxpayer as described in
paragraph (b)(5)(i) of this section. For
this purpose, a tax return is deemed to
reflect the full amount of a section 165
loss described in paragraph (b)) of
this section allocable to the taxpayer
under this paragraph (c)(3)(i)(D), re-
gardless of whether all or part of the
loss enters into the computation of a
net operating loss under section 172 or
net capital loss under section 1212 that
the taxpayer may carry back or carry
over to another year.

(BE) Transactions of interest. A tax-
payer has participated in a transaction
of interest if the taxpayer is one of the
types or classes of persons identified as
participants in the transaction in the
published guidance describing the
transaction of interest.

(F) [Reserved]

(G) Shareholders of foreign corpora-
tions—(1) In general. A reporting share-
holder of a foreign corporation partici-
pates in a transaction described in
paragraphs (b)(2) through (6) and (b)(7)
of this section if the foreign corpora-
tion would be considered to participate
in the transaction under the rules of
this paragraph (¢)(3) if it were a domes-
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tic corporation filing a tax return that
reflects the items from the trans-
action. A reporting shareholder of a
foreign corporation participates in a
transaction described in paragraph
(b)(6) of this section only if the pub-
lished guidance identifying the trans-
action includes the reporting share-
holder among the types or classes of
persons identified as participants. A re-
porting shareholder (and any successor
in interest) is considered to participate
in a transaction under this paragraph
(©)3)(1)(G) only for its first taxable
year with or within which ends the
first taxable year of the foreign cor-
poration in which the foreign corpora-
tion participates in the transaction,
and for the reporting shareholder’s five
succeeding taxable years.

(2) Reporting shareholder. The term re-
porting shareholder means a United
States shareholder (as defined in sec-
tion 951(b)) in a controlled foreign cor-
poration (as defined in section 957) or a
10 percent shareholder (by vote or
value) of a qualified electing fund (as
defined in section 1295).

(ii) Examples. The following examples
illustrate the provisions of paragraph
(¢)(3)(i) of this section:

Example 1. Notice 2003-55 (2003-2 CB 395),
which modified and superseded Notice 95-53
(1995-2 CB 334) (see §601.601(d)(2) of this chap-
ter), describes a lease stripping transaction
in which one party (the transferor) assigns
the right to receive future payments under a
lease of tangible property and treats the
amount realized from the assignment as its
current income. The transferor later trans-
fers the property subject to the lease in a
transaction intended to qualify as a trans-
ferred basis transaction, for example, a
transaction described in section 351. The
transferee corporation claims the deductions
associated with the high basis property sub-
ject to the lease. The transferor’s and trans-
feree corporation’s tax returns reflect tax
positions described in Notice 2003-55. There-
fore, the transferor and transferee corpora-
tion have participated in the listed trans-
action. In the section 351 transaction, the
transferor will have received stock with low
value and high basis from the transferee cor-
poration. If the transferor subsequently
transfers the high basis/low value stock to a
taxpayer in another transaction intended to
qualify as a transferred basis transaction
and the taxpayer uses the stock to generate
a loss, and if the taxpayer knows or has rea-
son to know that the tax loss claimed was
derived indirectly from the lease stripping
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transaction, then the taxpayer has partici-
pated in the listed transaction. Accordingly,
the taxpayer must disclose the transaction
and the manner of the taxpayer’s participa-
tion in the transaction under the rules of
this section. For purposes of this example, if
a bank lends money to the transferor, trans-
feree corporation, or taxpayer for use in
their transactions, the bank has not partici-
pated in the listed transaction because the
bank’s tax return does not reflect tax con-
sequences or a tax strategy described in the
listing notice (nor does the bank’s tax return
reflect a tax benefit derived from tax con-
sequences or a tax strategy described in the
listing notice) nor is the bank described as a
participant in the listing notice.

Example 2. XYZ is a limited liability com-
pany treated as a partnership for tax pur-
poses. X, Y, and Z are members of XYZ. X is
an individual, Y is an S corporation, and Z is
a partnership. XYZ enters into a confidential
transaction under paragraph (b)(3) of this
section. XYZ and X are bound by the con-
fidentiality agreement, but Y and Z are not
bound by the agreement. As a result of the
transaction, XYZ, X, Y, and Z all reflect a
tax benefit on their tax returns. Because
XYZ’s and X’s disclosure of the tax treat-
ment and tax structure are limited in the
manner described in paragraph (b)(3) of this
section and their tax returns reflect a tax
benefit from the transaction, both XYZ and
X have participated in the confidential
transaction. Neither Y nor Z has partici-
pated in the confidential transaction because
they are not subject to the confidentiality
agreement.

Example 3. P, a corporation, has an 80%
partnership interest in PS, and S, an indi-
vidual, has a 20% partnership interest in PS.
P, S, and PS are calendar year taxpayers. In
2006, PS enters into a transaction and incurs
a section 165 loss (that does not meet any of
the exceptions to a section 165 loss identified
in published guidance) of $12 million and off-
setting gain of $3 million. On PS’ 2006 tax re-
turn, PS includes the section 165 loss and the
corresponding gain. PS must disclose the
transaction under this section because PS’
section 165 loss of $12 million is equal to or
greater than $2 million. P is allocated $9.6
million of the section 165 loss and $2.4 mil-
lion of the offsetting gain. P does not have to
disclose the transaction under this section
because P’s section 165 loss of $9.6 million is
not equal to or greater than $10 million. S is
allocated $2.4 million of the section 165 loss
and $600,000 of the offsetting gain. S must
disclose the transaction under this section
because S’s section 165 loss of $2.4 million is
equal to or greater than $2 million.

(4) Substantially similar. The term sub-
stantially similar includes any trans-
action that is expected to obtain the
same or similar types of tax con-
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sequences and that is either factually
similar or based on the same or similar
tax strategy. Receipt of an opinion re-
garding the tax consequences of the
transaction is not relevant to the de-
termination of whether the transaction
is the same as or substantially similar
to another transaction. Further, the
term substantially similar must be
broadly construed in favor of disclo-
sure. For example, a transaction may
be substantially similar to a listed
transaction even though it involves dif-
ferent entities or uses different Inter-
nal Revenue Code provisions. (See for
example, Notice 2003-54 (2003-2 CB 363),
describing a transaction substantially
similar to the transactions in Notice
2002-50 (2002-2 CB 98), and Notice 2002-65
(2002-2 CB 690).) The following examples
illustrate situations where a trans-
action is the same as or substantially
similar to a listed transaction under
paragraph (b)(2) of this section. (Such
transactions may also be reportable
transactions under paragraphs (b)(3)
through (7) of +this section.) See
§601.601(d)(2)(ii)(b) of this chapter. The
following examples illustrate the pro-
visions of this paragraph (c)(4):

Example 1. Notice 200044 (20002 CB 255)
(see §601.601(d)(2)(ii)(b) of this chapter), sets
forth a listed transaction involving offset-
ting options transferred to a partnership
where the taxpayer claims basis in the part-
nership for the cost of the purchased options
but does not adjust basis under section 752 as
a result of the partnership’s assumption of
the taxpayer’s obligation with respect to the
options. Transactions using short sales, fu-
tures, derivatives or any other type of offset-
ting obligations to inflate basis in a partner-
ship interest would be the same as or sub-
stantially similar to the transaction de-
scribed in Notice 2000-44. Moreover, use of
the inflated basis in the partnership interest
to diminish gain that would otherwise be
recognized on the transfer of a partnership
asset would also be the same as or substan-
tially similar to the transaction described in
Notice 2000-44. See §601.601(d)(2)(ii)(b).

Example 2. Notice 2001-16 (2001-1 CB 730)
(see §601.601(d)(2)(ii)(b) of this chapter), sets
forth a listed transaction involving a seller
(X) who desires to sell stock of a corporation
(T), an intermediary corporation (M), and a
buyer (Y) who desires to purchase the assets
(and not the stock) of T. M agrees to facili-
tate the sale to prevent the recognition of
the gain that T would otherwise report. No-
tice 2001-16 describes M as a member of a
consolidated group that has a loss within the
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group or as a party not subject to tax. Trans-
actions utilizing different intermediaries to
prevent the recognition of gain would be the
same as or substantially similar to the
transaction described in Notice 2001-16. An
example is a transaction in which M is a cor-
poration that does not file a consolidated re-
turn but which buys T stock, liquidates T,
sells assets of T to Y, and offsets the gain on
the sale of those assets with currently gen-
erated losses. See §601.601(d)(2)(ii)(b).

(5) Tax. The term taxr means Federal
income tax.

(6) Tax benefit. A tax benefit includes
deductions, exclusions from gross in-
come, nonrecognition of gain, tax cred-
its, adjustments (or the absence of ad-
justments) to the basis of property,
status as an entity exempt from Fed-
eral income taxation, and any other
tax consequences that may reduce a
taxpayer’s Federal income tax liability
by affecting the amount, timing, char-
acter, or source of any item of income,
gain, expense, loss, or credit.

(7 Tax return. The term tax return
means a Federal income tax return and
a Federal information return.

(8) Tax treatment. The tax treatment
of a transaction is the purported or
claimed Federal income tax treatment
of the transaction.

(9) Tax structure. The tax structure of
a transaction is any fact that may be
relevant to understanding the pur-
ported or claimed Federal income tax
treatment of the transaction.

(d) Form and content of disclosure
statement. A taxpayer required to file a
disclosure statement under this section
must file a completed Form 8886, ‘‘Re-
portable Transaction Disclosure State-
ment’’ (or a successor form), in accord-
ance with this paragraph (d) and the
instructions to the form. The Form
8886 (or a successor form) is the disclo-
sure statement required under this sec-
tion. The form must be attached to the
appropriate tax return(s) as provided in
paragraph (e) of this section. If a copy
of a disclosure statement is required to
be sent to the Office of Tax Shelter
Analysis (OTSA) under paragraph (e) of
this section, it must be sent in accord-
ance with the instructions to the form.
To be considered complete, the infor-
mation provided on the form must de-
scribe the expected tax treatment and
all potential tax benefits expected to
result from the transaction, describe
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any tax result protection (as defined in
§301.6111-3(c)(12) of this chapter) with
respect to the transaction, and identify
and describe the transaction in suffi-
cient detail for the IRS to be able to
understand the tax structure of the re-
portable transaction and the identity
of all parties involved in the trans-
action. An incomplete Form 8886 (or a
successor form) containing a statement
that information will be provided upon
request is not considered a complete
disclosure statement. If the form is not
completed in accordance with the pro-
visions in this paragraph (d) and the in-
structions to the form, the taxpayer
will not be considered to have complied
with the disclosure requirements of
this section. If a taxpayer receives one
or more reportable transaction num-
bers for a reportable transaction, the
taxpayer must include the reportable
transaction number(s) on the Form
8886 (or a successor form). See
§301.6111-3(d)(2) of this chapter.

(e) Time of providing disclosure—(1) In
general. The disclosure statement for a
reportable transaction must be at-
tached to the taxpayer’s tax return for
each taxable year for which a taxpayer
participates in a reportable trans-
action. In addition, a disclosure state-
ment for a reportable transaction must
be attached to each amended return
that reflects a taxpayer’s participation
in a reportable transaction. A copy of
the disclosure statement must be sent
to OTSA at the same time that any
disclosure statement is first filed by
the taxpayer pertaining to a particular
reportable transaction. If a reportable
transaction results in a loss which is
carried back to a prior year, the disclo-
sure statement for the reportable
transaction must be attached to the
taxpayer’s application for tentative re-
fund or amended tax return for that
prior year. In the case of a taxpayer
that is a partnership, an S corporation,
or a trust, the disclosure statement for
a reportable transaction must be at-
tached to the partnership, S corpora-
tion, or trust’s tax return for each tax-
able year in which the partnership, S
corporation, or trust participates in
the transaction under the rules of para-
graph (c)(3)(i) of this section. If a tax-
payer who is a partner in a partner-
ship, a shareholder in an S corporation,
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or a beneficiary of a trust receives a
timely Schedule K-1 less than 10 cal-
endar days before the due date of the
taxpayer’s return (including exten-
sions) and, based on receipt of the
timely Schedule K-1, the taxpayer de-
termines that the taxpayer partici-
pated in a reportable transaction with-
in the meaning of paragraph (c)(3) of
this section, the disclosure statement
will not be considered late if the tax-
payer discloses the reportable trans-
action by filing a disclosure statement
with OTSA within 60 calendar days
after the due date of the taxpayer’s re-
turn (including extensions). The Com-
missioner in his discretion may issue
in published guidance other provisions
for disclosure under §1.6011-4.

(2) Special rules—(i) Listed transactions
and transactions of interest. In general,
if a transaction becomes a listed trans-
action or a transaction of interest after
the filing of a taxpayer’s tax return
(including an amended return) reflect-
ing the taxpayer’s participation in the
listed transaction or transaction of in-
terest and before the end of the period
of limitations for assessment of tax for
any taxable year in which the taxpayer
participated in the listed transaction
or transaction of interest, then a dis-
closure statement must be filed, re-
gardless of whether the taxpayer par-
ticipated in the transaction in the year
the transaction became a listed trans-
action or a transaction of interest,
with OTSA within 90 calendar days
after the date on which the transaction
became a listed transaction or a trans-
action of interest. The Commissioner
also may determine the time for disclo-
sure of listed transactions and trans-
actions of interest in the published
guidance identifying the transaction.

(i1) Loss transactions. If a transaction
becomes a loss transaction because the
losses equal or exceed the threshold
amounts as described in paragraph
(b)(6)(1) of this section, a disclosure
statement must be filed as an attach-
ment to the taxpayer’s tax return for
the first taxable year in which the
threshold amount is reached and to
any subsequent tax return that reflects
any amount of section 165 loss from the
transaction.

(3) Multiple disclosures. The taxpayer
must disclose the transaction in the
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time and manner provided for under
the provisions of this section regard-
less of whether the taxpayer also plans
to disclose the transaction under other
published guidance, for example,
§1.6662-3(c)(2).

(4) Example. The following example il-
lustrates the application of this para-
graph (e):

Example. In January of 2008, F, a calendar
year taxpayer, enters into a transaction that
at the time is not a listed transaction and is
not a transaction described in any of the
paragraphs (b)(3) through (7) of this section.
All the tax benefits from the transaction are
reported on F’s 2008 tax return filed timely
in April 2009. On May 2, 2011, the IRS pub-
lishes a notice identifying the transaction as
a listed transaction described in paragraph
(b)(2) of this section. Upon issuance of the
May 2, 2011 notice, the transaction becomes
a reportable transaction described in para-
graph (b) of this section. The period of limi-
tations on assessment for F’s 2008 taxable
year is still open. F is required to file Form
8886 for the transaction with OTSA within 90
calendar days after May 2, 2011.

(f) Rulings and protective disclosures—
(1) Rulings. If a taxpayer requests a rul-
ing on the merits of a specific trans-
action on or before the date that dis-
closure would otherwise be required
under this section, and receives a fa-
vorable ruling as to the transaction,
the disclosure rules under this section
will be deemed to have been satisfied
by that taxpayer with regard to that
transaction, so long as the request
fully discloses all relevant facts relat-
ing to the transaction which would
otherwise be required to be disclosed
under this section. If a taxpayer re-
quests a ruling as to whether a specific
transaction is a reportable transaction
on or before the date that disclosure
would otherwise be required under this
section, the Commissioner in his dis-
cretion may determine that the sub-
mission satisfies the disclosure rules
under this section for the taxpayer re-
questing the ruling for that trans-
action if the request fully discloses all
relevant facts relating to the trans-
action which would otherwise be re-
quired to be disclosed under this sec-
tion. The potential obligation of the
taxpayer to disclose the transaction
under this section will not be sus-
pended during the period that the rul-
ing request is pending.
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(2) Protective disclosures. If a taxpayer
is uncertain whether a transaction
must be disclosed under this section,
the taxpayer may disclose the trans-
action in accordance with the require-
ments of this section and comply with
all the provisions of this section, and
indicate on the disclosure statement
that the disclosure statement is being
filed on a protective basis. The IRS will
not treat disclosure statements filed on
a protective basis any differently than
other disclosure statements filed under
this section. For a protective disclo-
sure to be effective, the taxpayer must
comply with these disclosure regula-
tions by providing to the IRS all infor-
mation requested by the IRS under this
section.

(g) Retention of documents. (1) In ac-
cordance with the instructions to Form
8886 (or a successor form), the taxpayer
must retain a copy of all documents
and other records related to a trans-
action subject to disclosure under this
section that are material to an under-
standing of the tax treatment or tax
structure of the transaction. The docu-
ments must be retained until the expi-
ration of the statute of limitations ap-
plicable to the final taxable year for
which disclosure of the transaction was
required under this section. (This docu-
ment retention requirement is in addi-
tion to any document retention re-
quirements that section 6001 generally
imposes on the taxpayer.) The docu-
ments may include the following:

(i) Marketing materials related to
the transaction;

(ii) Written analyses used in deci-
sion-making related to the transaction;

(iii) Correspondence and agreements
between the taxpayer and any advisor,
lender, or other party to the reportable
transaction that relate to the trans-
action;

(iv) Documents discussing, referring
to, or demonstrating the purported or
claimed tax benefits arising from the
reportable transaction; and documents,
if any, referring to the business pur-
poses for the reportable transaction.

(2) A taxpayer is not required to re-
tain earlier drafts of a document if the
taxpayer retains a copy of the final
document (or, if there is no final docu-
ment, the most recent draft of the doc-
ument) and the final document (or
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most recent draft) contains all the in-
formation in the earlier drafts of the
document that is material to an under-
standing of the purported tax treat-
ment or tax structure of the trans-
action.

(h) Effective/applicability date—(1) In
general. This section applies to trans-
actions entered into on or after August
3, 2007. However, this section applies to
transactions of interest entered into on
or after November 2, 2006. Paragraph
(f)(1) of this section applies to ruling
requests received on or after November
1, 2006. Otherwise, the rules that apply
with respect to transactions entered
into before August 3, 2007, are con-
tained in §1.6011-4 in effect prior to Au-
gust 3, 2007 (see 26 CFR part 1 revised
as of April 1, 2007).

(2) [Reserved]

[T.D. 9350, 72 FR 43149, Aug. 3, 2007, as amend-
ed at 75 FR 26061, May 11, 2010]

§1.6011-5 Required use of magnetic
media for corporate income tax re-
turns.

The return of a corporation that is
required to be filed on magnetic media
under §301.6011-5 of this chapter must
be filed in accordance with Internal
Revenue Service revenue procedures,
publications, forms, or instructions, in-
cluding those posted electronically.
(See §601.601(d)(2) of this chapter).

[T.D. 9364, 72 FR 63810, Nov. 13, 2007]
§1.6011-6 [Reserved]

§1.6011-7 Specified tax return pre-
parers required to file individual
income tax returns using magnetic
media.

Individual income tax returns that
are required to be filed on magnetic
media by tax return preparers under
section 6011(e)(3) and §301.6011-7 of this
chapter must be filed in accordance
with Internal Revenue Service regula-
tions, revenue procedures, revenue rul-
ings, publications, forms or instruc-
tions, including those posted electroni-
cally.

[T.D. 9518, 76 FR 17528, Mar. 30, 2011]
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§1.6011-8 Requirement of income tax
return for taxpayers who claim the
premium tax credit under section
36B.

(a) Requirement of return. Except as
otherwise provided in this paragraph
(a), a taxpayer who receives the benefit
of advance payments of the premium
tax credit (advance credit payments)
under section 36B must file an income
tax return for that taxable year on or
before the due date for the return (in-
cluding extensions of time for filing)
and reconcile the advance credit pay-
ments. However, if advance credit pay-
ments are made for coverage of an indi-
vidual who is not included in any tax-
payer’s family, as defined in §1.36B-
1(d), the taxpayer who attested to the
Exchange to the intention to include
such individual in the taxpayer’s fam-
ily as part of the advance credit pay-
ment eligibility determination for cov-
erage of the individual must file a tax
return and reconcile the advance credit
payments.

(b) Applicability dates—(1) In general.
Except as provided in paragraph (b)(2)
of this section, paragraph (a) of this
section applies for taxable years ending
on or after December 31, 2020.

(2) Prior periods. Paragraph (a) of this
section as contained in 26 CFR part 1
edition revised as of April 1, 2016, ap-
plies to taxable years ending after De-
cember 31, 2013, and beginning before
January 1, 2017. Paragraph (a) of this
section as contained in 26 CFR part 1
edition revised as of April 1, 2020, ap-
plies to taxable years beginning after
December 31, 2016, and ending before
December 31, 2020.

[T.D. 9912, 85 FR 76978, Dec. 1, 2020]

§1.6012-1 Individuals required
make returns of income.

(a) Individual citicen or resident—(1) In
general. Except as provided in subpara-
graph (2) of this paragraph, an income
tax return must be filed by every indi-
vidual for each taxable year beginning
before January 1, 1973, during which he
receives $600 or more of gross income,
and for each taxable year beginning
after December 31, 1972, during which
he receives $750 or more of gross in-
come, if such individual is:

(i) A citizen of the United States,
whether residing at home or abroad,

to
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(ii) A resident of the United States
even though not a citizen thereof, or

(iii) An alien bona fide resident of
Puerto Rico or any section 931 posses-
sion, as defined in §1.931-1(c)(1), during
the entire taxable year

(2) Special rules. (i) For taxable years
beginning before January 1, 1970, an in-
dividual who is described in subpara-
graph (1) of this paragraph and who has
attained the age of 65 before the close
of his taxable year must file an income
tax return only if he receives $1,200 or
more of gross income during his tax-
able year.

(ii) For taxable years beginning after
December 31, 1969, and before January
1, 1973, an individual described in sub-
paragraph (1) of this paragraph (other
than an individual referred to in sec-
tion 142(b)):

(a) Who is not married (as deter-
mined by applying section 143(a) and
the regulations thereunder) must file
an income tax return only if he re-
ceives $1,700 or more of gross income
during his taxable year, except that if
such an individual has attained the age
of 65 before the close of his taxable
year an income tax return must be
filed by such individual only if he re-
ceives $2,300 or more of gross income
during his taxable year.

(b) Who is entitled to make a joint
return under section 6013 and the regu-
lations thereunder must file an income
tax return only if his gross income re-
ceived during his taxable year, when
combined with the gross income of his
spouse received during his taxable
year, is $2,300 or more. However, if such
individual or his spouse has attained
the age of 656 before the close of the tax-
able year an income tax return must be
filed by such individual only if their
combined gross income is $2,900 or
more. If both the individual and his
spouse have attained the age of 65 be-
fore the close of the taxable year such
return must be filed only if their com-
bined gross income is $3,500 or more.
However, this subdivision (ii)(b) shall
not apply if the individual and his
spouse did not have the same house-
hold as their home at the close of their
taxable year, if such spouse files a sep-
arate return for a taxable year which
includes any part of such individual’s
taxable year, or if any other taxpayer
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is entitled to an exemption for such in-
dividual or his spouse under section
151(e) for such other taxpayer’s taxable
year beginning in the calendar year in
which such individual’s taxable year
begins. For example, a married student
more than half of whose support is fur-
nished by his father must file an in-
come tax return if he receives $600 or
more of gross income during his tax-
able year.

(iii) For taxable years beginning
after December 31, 1972, an individual
described in subparagraph (1) of this
paragraph (other than an individual re-
ferred to in section 142(b)):

(a) Who is not married (as deter-
mined by applying section 143(a) and
the regulations thereunder) must file
an income tax return only if he re-
ceives $1,750 or more of gross income
during his taxable year, except that if
such an individual has attained the age
of 65 before the close of his taxable
year an income tax return must be
filed by such individual only if he re-
ceives $2,600 or more of gross income
during his taxable year.

(b) Who is entitled to make a joint
return under section 6013 and the regu-
lations thereunder must file an income
tax return only if his gross income re-
ceived during his taxable year, when
combined with the gross income of his
spouse received during his taxable
year, is $2,600 or more. However, if such
individual or his spouse has attained
the age of 65 before the close of the tax-
able year an income tax return must be
filed by such individual only if their
combined gross income is $3,250 or
more. If both the individual and his
spouse attain the age of 65 before the
close of the taxable year such return
must be filed only if their combined
gross income is $4,000 or more. How-
ever, this subdivision (iii)(b) shall not
apply if the individual and his spouse
did not have the same household as
their home at the close of their taxable
year, if such spouse files a separate re-
turn for a taxable year which includes
any part of such individual’s taxable
year, or if any other taxpayer is enti-
tled to an exemption for the taxpayer
or his spouse under section 151(e) for
such other taxpayer’s taxable year be-
ginning in the calendar year in which
such individual’s taxable year begins.
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For example, a married student more
than half of whose support is furnished
by his father must file an income tax
return if he receives $750 or more of
gross income during the taxable year.

(iv) For  purposes of section
6012(a)(1)(A)({i) and subdivisions (ii)(d)
and (iii)(b) of this subparagraph, an in-
dividual and his spouse are considered
to have the same household as their
home at the close of a taxable year if
the same household constituted the
principal place of abode of both the in-
dividual and his spouse at the close of
such taxable year (or on the date of
death, if the individual or his spouse
died within the taxable year). The indi-
vidual and his spouse will be considered
to have the same household as their
home at the close of the taxable year
notwithstanding a temporary absence
from the household due to special cir-
cumstances, as, for example, in the
case of a nonpermanent failure on the
part of the individual and his spouse to
have a common abode by reason of ill-
ness, education, business, vacation, or
military service. For example, A, a cal-
endar-year individual under 65 years of
age, is married to B, also under 65
years of age, and is a member of the
Armed Forces of the United States.
During 1970 A is transferred to an over-
seas base. A and B give up their home,
which they had jointly occupied until
that time; B moves to the home of her
parents for the duration of A’s absence.
They fully intend to set up a new joint
household upon A’s return. Neither A
nor B must file a return for 1970 if their
combined gross income for the year is
less than $2,300 and if no other tax-
payer is entitled to a dependency ex-
emption for A or B under section 151(e).

(v) In the case of a short taxable year
referred to in section 443(a)(1), an indi-
vidual described in subparagraph (1) of
this paragraph shall file an income tax
return if his gross income received dur-
ing such short taxable year equals or
exceeds his own personal exemption al-
lowed by section 151(b) (prorated as
provided in section 443(c)) and, when
applicable, his additional exemption
for age 65 or more allowed by section
151(c)(1) (prorated as provided in sec-
tion 443(c)).

(vi) For rules relating to returns re-
quired to be made by every individual
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who is liable for one or more qualified
State individual income taxes, as de-
fined in section 6362, for a taxable year,
see paragraph (b) of §301.6361-1 of this
chapter (Regulations on Procedure and
Administration).

(vii) For taxable years beginning
after December 31, 1978, an individual
who receives payments during the cal-
endar year in which the taxable year
begins under section 3507 (relating to
advance payment of earned income
credit) must file an income tax return.

(viii) For rules relating to returns re-
quired of taxpayers who receive ad-
vance payments of the premium tax
credit under section 36B, see §1.6011-
8(a).

(3) Earned income from without the
United States and gain from sale of resi-
dence. For the purpose of determining
whether an income tax return must be
filed for any taxable year beginning
after December 31, 1957, gross income
shall be computed without regard to
the exclusion provided for in section
911 (relating to earned income from
sources without the United States).
For the purpose of determining wheth-
er an income tax return must be filed
for any taxable year ending after De-
cember 31, 1963, gross income shall be
computed without regard to the exclu-
sion provided for in section 121 (relat-
ing to sale of residence by individual
who has attained age 65). In the case of
an individual claiming an exclusion
under section 121, he shall attach Form
2119 to the return required under this
paragraph and in the case of an indi-
vidual claiming an exclusion under sec-
tion 911, he shall attach Form 2555 to
the return required under this para-
graph.

(4) Return of income of minor. A minor
is subject to the same requirements
and elections for making returns of in-
come as are other individuals. Thus,
for example, for a taxable year begin-
ning after December 31, 1972, a return
must be made by or for a minor who
has an aggregate of $1,750 of gross in-
come from funds held in trust for him
and from his personal services, regard-
less of the amount of his taxable in-
come. The return of a minor must be
made by the minor himself or must be
made for him by his guardian or other
person charged with the care of the mi-
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nor’s person or property. See paragraph
(b)(3) of §1.6012-3. See §1.73-1 for inclu-
sion in the minor’s gross income of
amounts received for his personal serv-
ices. For the amount of tax which is
considered to have been properly as-
sessed against the parent, if not paid
by the child, see section 6201(c) and
paragraph (c) of §301.6201-1 of this
chapter (Regulations on Procedure and
Administration).

(5) Returns made by agents. The return
of income may be made by an agent if,
by reason of disease or injury, the per-
son liable for the making of the return
is unable to make it. The return may
also be made by an agent if the tax-
payer is unable to make the return by
reason of continuous absence from the
United States (including Puerto Rico
as if a part of the United States) for a
period of at least 60 days prior to the
date prescribed by law for making the
return. In addition, a return may be
made by an agent if the taxpayer re-
quests permission, in writing, of the
district director for the internal rev-
enue district in which is located the
legal residence or principal place of
business of the person liable for the
making of the return, and such district
director determines that good cause ex-
ists for permitting the return to be so
made. However, assistance in the prep-
aration of the return may be rendered
under any circumstances. Whenever a
return is made by an agent it must be
accompanied by a power of attorney (or
copy thereof) authorizing him to rep-
resent his principal in making, exe-
cuting, or filing the return. A form
2848, when properly completed, is suffi-
cient. In addition, where one spouse is
physically unable by reason of disease
or injury to sign a joint return, the
other spouse may, with the oral con-
sent of the one who is incapacitated,
sign the incapacitated spouse’s name in
the proper place on the return followed
by the words ‘“By Husband
(or Wife),” and by the signature of the
signing spouse in his own right, pro-
vided that a dated statement signed by
the spouse who is signing the return is
attached to and made a part of the re-
turn stating:

(i) The name of the return being
filed,

(ii) The taxable year,
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(iii) The reason for the inability of
the spouse who is incapacitated to sign
the return, and

(iv) That the spouse who is incapaci-
tated consented to the signing of the
return.

The taxpayer and his agent, if any, are
responsible for the return as made and
incur liability for the penalties pro-
vided for erroneous, false, or fraudulent
returns.

(6) Form of return. Form 1040 is pre-
scribed for general use in making the
return required under this paragraph.
Form 1040A is an optional short form
which, in accordance with paragraph
(a)(7) of this section, may be used by
certain taxpayers. A taxpayer other-
wise entitled to use Form 1040A as his
return for any taxable year may not
make his return on such form if he
elects not to take the standard deduc-
tion provided in section 141, and in
such case he must make his return on
Form 1040. For taxable years beginning
before January 1, 1970, a taxpayer enti-
tled under section 6014 and §1.6014-1 to
elect not to show his tax on his return
must, if he desires to exercise such
election, make his return on Form
1040A. Form 1040W is an optional short
form which, in accordance with para-
graph (a)(8) of this section, may be
used only with respect to taxable years
beginning after December 31, 1958, and
ending before December 31, 1961.

(T(@{) Use of Form 1040A. Form 1040A
may be filed only by those individuals
entitled to use such form as provided
by and in accordance with the instruc-
tions for such form.

(ii) Computation and payment of tax.
Unless a taxpayer is entitled to elect
under section 6014 and §1.6014-1 not to
show the tax on Form 1040A and does
so elect, he shall compute and show on
his return on Form 1040A the amount
of the tax imposed by subtitle A of the
Code and shall, without notice and de-
mand therefor, pay any unpaid balance
of such tax not later than the date
fixed for filing the return.

(iii) Change of election to use Form
1040A. A taxpayer who has elected to
make his return on Form 1040A may
change such election. Such change of
election shall be within the time and
subject to the conditions prescribed in
section 144(b) and §1.144-2 relating to
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change of election to take, or not to
take the standard deduction.

(8) Use of Form 1040W for certain tax-
able years—(i) In general. An individual
may use Form 1040W as his return for
any taxable year beginning after De-
cember 31, 1958, and ending before De-
cember 31, 1961, in which the gross in-
come of the individual, regardless of
the amount thereof:

(a) Consists entirely of remuneration
for personal services performed as an
employee (whether or not such remu-
neration constitutes wages as defined
in section 3401(a)), dividends, or inter-
est, and

(b) Does not include more than $200
from dividends and interest.

For purposes of determining whether
gross income from dividends and inter-
est exceeds $200, dividends from domes-
tic corporations are taken into account
to the extent that they are includible
in gross income. For purposes of this
subparagraph, any reference to Form
1040 in §§1.4-2, 1.142-1, and 1.144-1 and
this section shall also be deemed a ref-
erence to Form 1040W.

(ii) Change of election to use Form
1040W. A taxpayer who has elected to
make his return on Form 1040W may
change such election. Such change of
election shall be within the time and
subject to the conditions prescribed in
section 144(b) and §1.144-2, relating to
change of election to take, or not to
take, the standard deduction.

(iii) Joint return of husband and wife
on Form 1040W. A husband and wife, eli-
gible under section 6013 and the regula-
tions thereunder to file a joint return
for the taxable year, may, subject to
the provisions of this subparagraph,
make a joint return on Form 1040W for
any taxable year beginning after De-
cember 31, 1958, and ending before De-
cember 31, 1961, in which the aggregate
gross income of the spouses (regardless
of amount) consists entirely of remu-
neration for personal services per-
formed as an employee (whether or not
such remuneration constitutes wages
as defined in section 3401(a)), dividends,
or interest, and does not include more
than $200 from dividends and interest.
For purposes of determining whether
gross income from sources to which the
$200 limitation applies exceeds such
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amount in cases where both spouses re-
ceive dividends from domestic corpora-
tions, the amount of such dividends re-
ceived by each spouse is taken into ac-
count to the extent that such dividends
are includible in gross income. See sec-
tion 116 and §§1.116-1 and 1.116-2. If a
joint return is made by husband and
wife on Form 1040W, the liability for
the tax shall be joint and several.

(9) Items of tax preference. For a tax-
able year ending after December 31,
1969, an individual shall attach Form
4625 to the return required by this
paragraph if during the year the indi-
vidual:

(i) Has items of tax preference (de-
scribed in section 57) in excess of its
minimum tax exemption (determined
under §1.58-1) or

(ii) Uses a net operating loss carry-
over from a prior taxable year in which
it deferred minimum tax under section
56(b).

(b) Return of nonresident alien indi-
vidual—(1) Requirement of return—@i) In
general. Except as otherwise provided
in subparagraph (2) of this paragraph,
every nonresident alien individual
(other than one treated as a resident
under section 6013 (g) or (h)) who is en-
gaged in trade or business in the
United States at any time during the
taxable year or who has income which
is subject to taxation under subtitle A
of the Code shall make a return on
Form 1040NR. For this purpose it is im-
material that the gross income for the
taxable year is less than the minimum
amount specified in section 6012(a) for
making a return. Thus, a nonresident
alien individual who is engaged in a
trade or business in the United States
at any time during the taxable year is
required to file a return on Form 1040
NR even though (a) he has no income
which is effectively connected with the
conduct of a trade or business in the
United States, (b) he has no income
from sources within the United States,
or (¢) his income is exempt from in-
come tax by reason of an income tax
convention or any section of the Code.
However, if the nonresident alien indi-
vidual has no gross income for the tax-
able year, he is not required to com-
plete the return schedules but must at-
tach a statement to the return indi-
cating the nature of any exclusions
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claimed and the amount of such exclu-
sions to the extent such amounts are
readily determinable.

(ii) Treaty income. If the gross income
of a nonresident alien individual in-
cludes treaty income, as defined in
paragraph (b)(1) of §1.871-12, a state-
ment shall be attached to the return on
Form 1040NR showing with respect to
that income:

(a) The amounts of tax withheld,

(b) The names and post office ad-
dresses of withholding agents, and

(¢) Such other information as may be
required by the return form, or by the
instructions issued with respect to the
form, to show the taxpayer’s entitle-
ment to the reduced rate of tax under
the tax convention.

(2) Ezxceptions—(i) Return not required
when tax is fully paid at source. A non-
resident alien individual (other than
one treated as a resident under section
6013 (g) or (h)) who at no time during
the taxable year is engaged in a trade
or business in the United States is not
required to make a return for the tax-
able year if his tax liability for the tax-
able year is fully satisfied by the with-
holding of tax at source under chapter
3 of the Code. This subdivision does not
apply to a nonresident alien individual
who has income for the taxable year
which is treated under section 871 (¢) or
(d) and §1.871-9 (relating to students or
trainees) or §1.871-10 (relating to real
property income) as income which is
effectively connected for the taxable
year with the conduct of a trade or
business in the United States by that
individual, or to a nonresident alien in-
dividual making a claim under
§301.6402-3 of this chapter (Procedure
and Administration Regulations) for
the refund of an overpayment of tax for
the taxable year. In addition, this sub-
division does not apply to a non-
resident alien individual who has in-
come for the taxable year that is treat-
ed under section 871(b)(1) as effectively
connected with the conduct of a trade
or business within the United States by
reason of the operation of section 897.
For purposes of this subdivision, some
of the items of income from sources
within the United States upon which
the tax liability will not have been
fully satisfied by the withholding of
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tax at source under chapter 3 of the
Code are:

(a) Interest upon so-called tax-free
covenant bonds upon which, in accord-
ance with section 1451 and §1.1451-1, a
tax of only 2 percent is required to be
withheld at the source,

(b) In the case of bonds or other evi-
dences of indebtedness issued after
September 28, 1965, amounts described
in section 871(a)(1)(C),

(c) Capital gains described in section
871(a)(2) and paragraph (d) of §1.871-7,
and

(d) Accrued interest received in con-
nection with the sale of bonds between
interest dates, which, in accordance
with paragraph (h) of §1.1441-4, is not
subject to withholding of tax at the
source.

(ii) Return of individual for taxable
year of change of U.S. citicenship or resi-
dence—(a) If an alien individual be-
comes a citizen or resident of the
United States during the taxable year
and is a citizen or resident of the
United States on the last day of such
year, he must make a return on Form
1040 for the taxable year. However, a
separate schedule is required to be at-
tached to this return to show the in-
come tax computation for the part of
the taxable year during which the alien
was neither a citizen nor resident of
the United States, unless an election
under section 6013 (g) or (h) is in effect
for the alien. A Form 1040NR, clearly
marked ‘‘Statement’’ across the top,
may be used as such a separate sched-
ule.

(b) If an individual abandons his U.S.
citizenship or residence during the tax-
able year and is not a citizen or resi-
dent of the United States on the last
day of such year, he must make a re-
turn on Form 1040NR for the taxable
year, even if an election under section
6013(g) was in effect for the taxable
year preceding the year of abandon-
ment. However, a separate schedule is
required to be attached to this return
to show the income tax computation
for the part of the taxable year during
which the individual was a citizen or
resident of the United States. A Form
1040, clearly marked ‘‘Statement”
across the top, may be used as such a
separate schedule.
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(¢) A return is required under this
subdivision (ii) only if the individual is
otherwise required to make a return
for the taxable year.

(iii) Beneficiaries of estates or trusts. A
nonresident alien individual who is a
beneficiary of an estate or trust which
is engaged in trade or business in the
United States is not required to make
a return for the taxable year merely
because he is deemed to be engaged in
trade or business within the United
States under section 875(2). However,
such nonresident alien beneficiary will
be required to make a return if he oth-
erwise satisfies the conditions of sub-
paragraph (1)(i) of this paragraph for
making a return.

(iv) Certain alien residents of Puerto
Rico. This paragraph does not apply to
a nonresident alien individual who is a
bona fide resident of Puerto Rico dur-
ing the taxable year. See section 876
and paragraph (a)(1)(iii) of this section.

(3) Representative or agent for non-
resident alien individual—(@i) Cases where
power of attorney is not required. The re-
sponsible representative or agent with-
in the United States of a nonresident
alien individual shall make on behalf
of his nonresident alien principal a re-
turn of, and shall pay the tax on, all in-
come coming within his control as rep-
resentative or agent which is subject to
the income tax under subtitle A of the
Code. The agency appointment will de-
termine how completely the agent is
substituted for the principal for tax
purposes. Any person who collects in-
terest or dividends on deposited securi-
ties of a nonresident alien individual,
executes ownership certificates in con-
nection therewith, or sells such securi-
ties under special instructions shall
not be deemed merely by reason of
such acts to be the responsible rep-
resentative or agent of the nonresident
alien individual. If the responsible rep-
resentative or agent does not have a
specific power of attorney from the
nonresident alien individual to file a
return in his behalf, the return shall be
accompanied by a statement to the ef-
fect that the representative or agent
does not possess specific power of at-
torney to file a return for such indi-
vidual but that the return is being filed
in accordance with the provisions of
this subdivision.
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(ii) Cases where power of attorney is re-
quired. Whenever a return of income of
a nonresident alien individual is made
by an agent acting under a duly au-
thorized power of attorney for that
purpose, the return shall be accom-
panied by the power of attorney in
proper form, or a copy thereof, specifi-
cally authorizing him to represent his
principal in making, executing, and fil-
ing the income tax return. Form 2848
may be used for this purpose. The
agent, as well as the taxpayer, may
incur liability for the penalties pro-
vided for erroneous, false, or fraudulent
returns. For the requirements regard-
ing signing of returns, see §1.6061-1.
The rules of paragraph (e) of §601.504 of
this chapter (Statement of Procedural
Rules) shall apply under this subpara-
graph in determining whether a copy of
a power of attorney must be certified.

(iii) Limitation. A return of income
shall be required under this subpara-
graph only if the nonresident alien in-
dividual is otherwise required to make
a return in accordance with this para-
graph.

(4) Disallowance of deductions and
credits. For provisions disallowing de-
ductions and credits when a return of
income has not been filed by or on be-
half of a nonresident alien individual,
see section 874(a) and the regulations
thereunder.

(5) Effective date. This paragraph shall
apply for taxable years beginning after
December 31, 1966, except that it shall
not be applied to require (i) the filing
of a return for any taxable year ending
before January 1, 1974, which, pursuant
to instructions applicable to the re-
turn, is not required to be filed or (ii)
the amendment of a return for such a
taxable year which, pursuant to such
instructions, is required to be filed. For
corresponding rules applicable to tax-
able years beginning before January 1,
1967, see 26 CFR 1.6012-1(b) (Revised as
of January 1, 1967).

(c) Cross reference. For returns by fi-
duciaries for individuals, estates, and
trusts, see §1.6012-3.

(Sec. 1445 (98 Stat. 655; 26 U.S.C. 1445), sec.
6012 (68A Stat. 732; 26 U.S.C. 6012), and 7805
(68A Stat. 917; 26 U.S.C. 7805) of the Internal
Revenue Code of 1954)

[T.D. 6500, 25 FR 12108, Nov. 26, 1960]
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EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.6012-1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§1.6012-2 Corporations required to
make returns of income.

(a) In general—(1) Requirement of re-
turn. Except as provided in paragraphs
(e) and (g)(1) of this section with re-
spect to charitable and other organiza-
tions having unrelated business income
and to certain foreign corporations, re-
spectively, every corporation, as de-
fined in section 7701(a)(3), subject to
taxation under subtitle A of the Code
shall make a return of income regard-
less of whether it has taxable income
or regardless of the amount of its gross
income.

(2) Existence of corporation. A corpora-
tion in existence during any portion of
a taxable year is required to make a re-
turn. If a corporation was not in exist-
ence throughout an annual accounting
period (either calendar year or fiscal
year), the corporation is required to
make a return for that fractional part
of a year during which it was in exist-
ence. A corporation is not in existence
after it ceases business and dissolves,
retaining no assets, whether or not
under State law it may thereafter be
treated as continuing as a corporation
for certain limited purposes connected
with winding up its affairs, such as for
the purpose of suing and being sued. If
the corporation has valuable claims for
which it will bring suit during this pe-
riod, it has retained assets and there-
fore continues in existence. A corpora-
tion does not go out of existence if it is
turned over to receivers or trustees
who continue to operate it. If a cor-
poration has received a charter but has
never perfected its organization and
has transacted no business and has no
income from any source, it may upon
presentation of the facts to the district
director be relieved from the necessity
of making a return. In the absence of a
proper showing of such facts to the dis-
trict director, a corporation will be re-
quired to make a return.

(3) Form of return. The return re-
quired of a corporation under this sec-
tion shall be made on Form 1120 unless
the corporation is a type for which a
special form is prescribed. The special
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forms of returns and schedules required
of particular types of corporations are
set forth in paragraphs (b) to (g), inclu-
sive, of this section.

(4) Disclosure of uncertain taxr posi-
tions. A corporation required to make a
return under this section shall attach
Schedule UTP, Uncertain Tax Position
Statement, or any successor form, to
such return, in accordance with forms,
instructions, or other appropriate guid-
ance provided by the IRS.

(5) Effective/applicability date. Para-
graph (a)(4) of this section applies to
returns filed for tax years beginning on
or after January 1, 2010.

(b) Personal holding companies. A per-
sonal holding company, as defined in
section 542, including a foreign cor-
poration within the definition of such
section, shall attach Schedule PH,
Computation of U.S. Personal Holding
Company Tax, to the return required
by paragraph (a) or (g), as the case may
be, of this section.

(c) Insurance companies—(1) Domestic
life insurance companies—(i) In general.
A life insurance company subject to
tax under section 801 shall make a re-
turn on Form 1120-L, ‘“U.S. Life Insur-
ance Company Income Tax Return.”
Except as provided in paragraph (c)(4)
of this section, such company shall file
with its return—

(A) A copy of its annual statement
which shows the reserves used by the
company in computing the taxable in-
come reported on its return; and

(B) A copy of Schedule A (real estate)
and of Schedule D (bonds and stocks),
or any successor thereto, of such an-
nual statement.

(ii) Mutual savings banks. Mutual sav-
ings banks conducting life insurance
business and meeting the requirements
of section 594 are subject to partial tax
computed on Form 1120, ““U.S. Corpora-
tion Income Tax Return,” and partial
tax computed on Form 1120-L. The
Form 1120-L is attached as a schedule
to Form 1120, together with the annual
statement and schedules required to be
filed with Form 1120-L.

(2) Domestic nonlife insurance compa-
nies. BEvery domestic insurance com-
pany other than a life insurance com-
pany shall make a return on Form
1120-PC, “U.S. Property and Casualty
Insurance Company Income Tax Re-
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turn.” This includes organizations de-
scribed in section 501(m)(1) that pro-
vide commercial-type insurance and
organizations described in section 833.
Except as provided in paragraph (c)(4)
of this section, such company shall file
with its return a copy of its annual
statement (or a pro forma annual
statement), including the underwriting
and investment exhibit (or any suc-
cessor thereto) for the year covered by
such return.

(38) Foreign insurance companies. The
provisions of paragraphs (c)(1) and
(c)(2) of this section concerning the re-
turns and statements of insurance
companies subject to tax under section
801 or section 831 also apply to foreign
insurance companies subject to tax
under those sections, except that the
copy of the annual statement required
to be submitted with the return shall,
in the case of a foreign insurance com-
pany that is not required to file an an-
nual statement, be a copy of the pro
forma annual statement relating to the
United States business of such com-
pany.

(4) Special rule for insurance companies
filing their Federal income tax returns
electronically. If an insurance company
described in paragraph (c)(1), (2), or (3)
of this section files its Federal income
tax return electronically, it must in-
clude on or with such return its annual
statement (or pro forma annual state-
ment), or a portion thereof, as and to
the extent required by forms or in-
structions. If the full annual statement
is not required to be included with the
return, such statement must be avail-
able at all times for inspection by au-
thorized Internal Revenue Service offi-
cers or employees and retained for so
long as such statements may be mate-
rial in the administration of any inter-
nal revenue law. See §1.6001-1(e).

(5) Definition. For purposes of this
section, the term annual statement
means the annual statement, the form
of which is approved by the National
Association of Insurance Commis-
sioners (NAIC), which is filed by an in-
surance company for the year with the
insurance departments of States, Terri-
tories, and the District of Columbia.
The term annual statement also in-
cludes a pro forma annual statement if
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the insurance company is not required
to file the NAIC annual statement.

(d) Affiliated groups. For the forms to
be used by affiliated corporations filing
a consolidated return, see §1.1502-75.

(e) Charitable and other organizations
with unrelated business income. Every
organization described in section
511(a)(2) which is subject to the tax im-
posed by section 511(a)(1) on its unre-
lated business taxable income shall
make a return on Form 990-T for each
taxable year if it has gross income, in-
cluded in computing unrelated business
taxable income for such taxable year,
of $1,000 or more. The filing of a return
of unrelated business income does not
relieve the organization of the duty of
filing other required returns.

(f) Subchapter T cooperatives—(1) In
general. For taxable years ending on or
after December 31, 2007, a cooperative
organization described in section 1381
(including a farmers’ cooperative ex-
empt from tax under section 521) is re-
quired to make a return, whether or
not it has taxable income and regard-
less of the amount of its gross income,
on Form 1120-C, “U.S. Income Tax Re-
turn for Cooperative Associations,” or
such other form as may be designated
by the Commissioner.

(2) Farmers’ cooperatives. For taxable
years ending before December 31, 2007,
a farmers’ cooperative organization de-
scribed in section 521(b)(1) (including a
farmers’ cooperative that is not ex-
empt from tax under section 521) is re-
quired to make a return on Form 990-
C, “Farmers’ Cooperative Association
Income Tax Return.”

(3) Effective/applicability date. This
paragraph (f) is applicable on or after
July 30, 2007.

(g) Returns by foreign corporations—(1)
Requirement of return—(i) In general. Ex-
cept as otherwise provided in subpara-
graph (2) of this paragraph, every for-
eign corporation which is engaged in
trade or business in the United States
at any time during the taxable year or
which has income which is subject to
taxation under subtitle A of the Code
(relating to income taxes) shall make a
return on Form 1120-F. Thus, for exam-
ple, a foreign corporation which is en-
gaged in trade or business in the
United States at any time during the
taxable year is required to file a return

94

26 CFR Ch. | (4-1-23 Edition)

on Form 1120-F even though (a) it has
no income which is effectively con-
nected with the conduct of a trade or
business in the United States, (b) it has
no income from sources within the
United States, or (¢) its income is ex-
empt from income tax by reason of an
income tax convention or any section
of the Code. However, if the foreign
corporation has no gross income for
the taxable year, it is not required to
complete the return schedules but
must attach a statement to the return
indicating the nature of any exclusions
claimed and the amount of such exclu-
sions to the extent such amounts are
readily determinable.

(ii) Treaty income. If the gross income
of a foreign corporation includes treaty
income, as defined in paragraph (b)(1)
of §1.871-12, a statement shall be at-
tached to the return on Form 1120-F
showing with respect to that income:

(a) The amounts of tax withheld,

(b) The names and post office ad-
dresses of withholding agents, and

(¢) Such other information as may be
required by the return form or by the
instructions issued with respect to the
form, to show the taxpayer’s entitle-
ment to the reduced rate of tax under
the tax convention.

(iii) Balance sheet and reconciliation of
income. At the election of the taxpayer,
the balance sheets and reconciliation
of income, as shown on Form 1120-F,
may be limited to:

(a) The assets of the corporation lo-
cated in the United States and to its
other assets used in the trade or busi-
ness conducted in the United States,
and

(b) Its income effectively connected
with the conduct of a trade or business
in the United States and its other in-
come from sources within the United
States.

(2) Ezxceptions—(i) Return not required
when tax is fully paid at source—(a) In
general. A foreign corporation which at
no time during the taxable year is en-
gaged in a trade or business in the
United States is not required to make
a return for the taxable year if its tax
liability for the taxable year is fully
satisfied by the withholding of tax at
source under chapter 3 of the Code. For
purposes of this subdivision, some of
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the items of income from sources with-
in the United States upon which the
tax liability will not have been fully
satisfied by the withholding of tax at
source under chapter 3 of the Code are:

(I) Interest upon so-called tax-free
covenant bonds upon which, in accord-
ance with section 1451 and §1.1451-1, a
tax of only 2 percent is required to be
withheld at source,

(2) In the case of bonds or other evi-
dence of indebtedness issued after Sep-
tember 25, 1965, amounts described in
section 881(a)(3),

(3) Accrued interest received in con-
nection with the sale of bonds between
interest dates, which, in accordance
with paragraph (h) of §1.1441-4, is not
subject to withholding of tax at source.

(b) Corporations mnot included. This
subdivision (i) shall not apply:

(I) To a foreign corporation which
has income for the taxable year which
is treated under section 882(d) or (e)
and §1.882-2 as income which is effec-
tively connected for the taxable year
with the conduct of a trade or business
in the United States by that corpora-
tion,

(2) To a foreign corporation making a
claim under §301.6402-3 of this chapter
(Procedure and Administration Regula-
tions) for the refund of an overpayment
of tax for the taxable year, or

(3) To a foreign corporation described
in paragraph (c)(2)(i) of §1.5632-1 whose
accumulated taxable income for the
taxable year is determined under para-
graph (b)(2) of §1.535-1.

(i1) Beneficiaries of estates or trusts. A
foreign corporation which is a bene-
ficiary of an estate or trust which is
engaged in trade or business in the
United States is not required to make
a return for the taxable year merely
because it is deemed to be engaged in
trade or business within the United
States under section 875(2). However,
such foreign corporation will be re-
quired to make a return if it otherwise
satisfies the conditions of subpara-
graph (1)(i) of this paragraph for mak-
ing a return.

(iii) Special returns and schedules. The
provisions of paragraphs (b) through (f)
of this section shall apply to a foreign
corporation except that a foreign cor-
poration which is an insurance com-
pany to which paragraph (c)(3) of this
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section applies shall make a return on
Form 1120-F and not on Form 1120. If a
foreign corporation which is an insur-
ance company to which paragraph (c)
(1) or (2) of this section applies has in-
come for the taxable year from sources
within the United States which is not
effectively connected for that year
with the conduct of a trade or business
in the United States by that corpora-
tion, the corporation shall attach to its
return on Form 1120L or 1120M, as the
case may be, a separate schedule show-
ing the nature and amount of the items
of such income, the rate of tax applica-
ble thereto, and the amount of tax
withheld therefrom under chapter 3 of
the Code.

(3) Representative or agent for foreign
corporation—(i) Cases where power of at-
torney is not required. The responsible
representative or agent within the
United States of a foreign corporation
shall make on behalf of his principal a
return of, and shall pay the tax on, all
income coming within his control as
representative or agent which is sub-
ject to the income tax under subtitle A
of the Code. The agency appointment
will determine how completely the
agent is substituted for the principal
for tax purposes. Any person who col-
lects interest or dividends on deposited
securities of a foreign corporation, exe-
cutes ownership certificates in connec-
tion therewith, or sells such securities
under special instructions shall not be
deemed merely by reason of such acts
to be the responsible representative or
agent of the foreign corporation. If the
responsible representative or agent
does not have a specific power of attor-
ney from the foreign corporation to file
a return in its behalf, the return shall
be accompanied by a statement to the
effect that the representative or agent
does not possess specific power of at-
torney to file a return for such cor-
poration but that the return is being
filed in accordance with the provisions
of this subdivision.

(i1) Cases where power of attorney is re-
quired. Whenever a return of income of
a foreign corporation is made by an
agent acting under a duly authorized
power of attorney for that purpose, the
return shall be accompanied by the
power of attorney in proper form, or a
copy thereof specifically authorizing
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him to represent his principal in mak-
ing, executing, and filing the income
tax return. Form 2848 may be used for
this purpose. The agent, as well as the
taxpayer, may incur liability for the
penalties provided for erroneous, false,
or fraudulent returns. For the require-
ments regarding signing of returns, see
§1.6062-1. The rules of paragraph (e) of
§601.504 of this chapter (Statement of
Procedural Rules) shall apply under
this subparagraph in determining
whether a copy of a power of attorney
must be certified.

(iii) Limitation. A return of income
shall be required under this subpara-
graph only if the foreign corporation is
otherwise required to make a return in
accordance with this paragraph.

(4) Disallowance of deductions and
credits. For provisions disallowing de-
ductions and credits when a return of
income has not been filed by or on be-
half of a foreign corporation, see sec-
tion 882(c)(2) and the regulations there-
under, and paragraph (b) (2) and (3) of
§1.535-1.

(b) Effective date. This paragraph shall
apply for taxable years beginning after
December 31, 1966, except that it shall
not be applied to require (i) the filing
of a return for any taxable year ending
before January 1, 1974, which, pursuant
to instructions applicable to the re-
turn, is not required to be filed or (ii)
the amendment of a return for such a
taxable year which, pursuant to such
instructions, is required to be filed. For
corresponding rules applicable to tax-
able years beginning before January 1,
1967, see 26 CFR 1.6012-2(g) (Revised as
of January 1, 1967).

(h) Electing small business corporations.
An electing small business corporation,
whether or not subject to the tax im-
posed by section 1378, shall make a re-
turn on Form 1120-S. See also section
6037 and the regulations thereunder.

(1) Hospital organizations with non-
compliant hospital facilities. Every hos-
pital organization (as defined in
§1.501(r)-1(b)(18)) that is subject to the
tax imposed by §1.501(r)-2(d) shall
make a return on Form 990-T. The fil-
ing of a return to pay the tax described
in §1.501(r)-2(d) does not relieve the or-
ganization of the duty of filing other
required returns.
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(j) Items of tax preference—(1) In gen-
eral. Every corporation required to
make a return under this section, and
having items of tax preference (de-
scribed in section 57 and the regulation
thereunder) in an amount specified by
Form 4626, shall file such form as part
of its return.

(2) Organizations with unrelated busi-
ness income and foreign corporations. Re-
gardless of the provisions of paragraphs
(e) and (g) of this section, any organi-
zation described in either such para-
graph having items of tax preference
(described in section 57 and the regula-
tions thereunder) in any amount enter-
ing into the computation or unrelated
business income is required to make a
return on form 990-T or form 120F, re-
spectively, and to attach the required
form as part of such return.

(k) Other provisions. For returns by fi-
duciaries or corporations, see §1.6012-3.
For information returns by corpora-
tions regarding payments of dividends,
see §§1.6042-1 through 1.6042-3, inclu-
sive; regarding corporate dissolutions
or liquidations, see §1.6043-1; regarding
distributions in liquidation, see
§1.6043-2; regarding payments of pa-
tronage dividends, see §§1.6044-1
through 1.6044-4, inclusive; and regard-
ing certain payments of interest, see
§§1.6049-1 and 1.6049-1. For returns as to
formation or reorganization of foreign
corporations, see §§1.6046-1 through
1.6046-3, inclusive.

(1) Applicability date. Paragraph (c) of
this section applies to any taxable year
beginning after October 13, 2020. For
taxable years beginning on or before
October 13, 2020, see paragraph (c) of
this section as contained in 26 CFR
part 1 in effect on April 1, 2020.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.6012-2, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§1.6012-3 Returns by fiduciaries.

(a) For estates and trusts—(1) In gen-
eral. Every fiduciary, or at least one of
joint fiduciaries, must make a return
of income on form 1041 (or by use of a
composite return pursuant to §1.6012-5)



Internal Revenue Service, Treasury

and attach the required form if the es-
tate or trust has items of tax pref-
erence (as defined in section 57 and the
regulations thereunder) in any amount:

(i) For each estate for which he acts
if the gross income of such estate for
the taxable year is $600 or more;

(ii) For each trust for which he acts,
except a trust exempt under section
501(a), if such trust has for the taxable
year any taxable income, or has for the
taxable year gross income of $600 or
more regardless of the amount of tax-
able income; and

(iii) For each estate and each trust
for which he acts, except a trust ex-
empt under section 501(a), regardless of
the amount of income for the taxable
year, if any beneficiary of such estate
or trust is a nonresident alien.

(iv) For each trust electing to be
taxed as, or as part of, an estate under
section 645 for which a trustee acts,
and for each related estate joining in a
section 645 election for which an execu-
tor acts, if the aggregate gross income
of the electing trust(s) and related es-
tate, if any, joining in the election for
the taxable year is $600 or more. (For
the respective filing requirements of
the trustee of each electing trust and
executor of any related estate, see
§1.645-1).

(2) Wills and trust instruments. At the
request of the Internal Revenue Serv-
ice, a copy of the will or trust instru-
ment (including any amendments), ac-
companied by a written declaration of
the fiduciary under the penalties of
perjury that it is a true and complete
copy, shall be filed together with a
statement by the fiduciary indicating
the provisions of the will or trust in-
strument (including any amendments)
which, in the fiduciary’s opinion, deter-
mine the extent to which the income of
the estate or trust is taxable to the es-
tate or trust, the beneficiaries, or the
grantor, respectively.

(3) Domiciliary and ancillary represent-
atives. In the case of an estate required
to file a return under subparagraph (1)
of this paragraph, having both domi-
ciliary and ancillary representatives,
the domiciliary and ancillary rep-
resentatives must each file a return on
Form 1041. The domiciliary representa-
tive is required to include in the return
rendered by him as such domiciliary
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representative the entire income of the
estate. The return of the ancillary rep-
resentative shall be filed with the dis-
trict director for his internal revenue
district and shall show the name and
address of the domiciliary representa-
tive, the amount of gross income re-
ceived by the ancillary representative,
and the deductions to be claimed
against such income, including any
amount of income properly paid or
credited by the ancillary representa-
tive to any legatee, heir, or other bene-
ficiary. If the ancillary representative
for the estate of a nonresident alien is
a citizen or resident of the United
States, and the domiciliary representa-
tive is a nonresident alien, such ancil-
lary representative is required to
render the return otherwise required of
the domiciliary representative.

(4) Two or more trusts. A trustee of
two or more trusts must make a sepa-
rate return for each trust, even though
such trusts were created by the same
grantor for the same beneficiary or
beneficiaries.

(5) Trusts with unrelated business in-
come. BEvery fiduciary for a trust de-
scribed in section 511(b)(2) which is sub-
ject to the tax imposed on its unrelated
business taxable income by section
511(b)(1) shall make a return on Form
990-T for each taxable year if the trust
has gross income, included in com-
puting unrelated business taxable in-
come for such taxable year, of $1,000 or
more. The filing of a return of unre-
lated business income does not relieve
the fiduciary of such trust from the
duty of filing other required returns.

(6) Charitable remainder trusts. Every
fiduciary for a charitable remainder
annuity trust (as defined in §1.664-2) or
a charitable remainder unitrust (as de-
fined in §1.664-3) shall make a return
on Form 1041-B for each taxable year of
the trust even though it is nonexempt
because it has unrelated business tax-
able income. The return on Form 1041-
B shall be made in accordance with the
instructions for the form and shall be
filed with the designated Internal Rev-
enue office on or before the 15th day of
the fourth month following the close of
the taxable year of the trust. A copy of
the instrument governing the trust, ac-
companied by a written declaration of
the fiduciary under the penalties of
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perjury that it is a true and complete
copy, shall be attached to the return
for the first taxable year of the trust.

(7) Certain trusts described in section
4947(a)(1). For taxable years beginning
after December 31, 1980, in the case of a
trust described in section 4947(a)(1)
which has no taxable income for a tax-
able year, the filing requirements of
section 6012 and this section shall be
satisfied by the filing, pursuant to
§53.6011-1 of this chapter (Foundation
Excise Tax Regulations) and §1.6033-
2(a), by the fiduciary of such trust of—

(i) Form 990-PF if such trust is treat-
ed as a private foundation, or

(ii) Form 990 if such trust is not
treated as a private foundation.

When the provisions of this paragraph
(a)(7) are met, the fiduciary shall not
be required to file Form 1041.

(8) Estate and trusts liable for qualified
tax. In the case of an estate or trust
which is liable for one or more quali-
fied State individual income taxes, as
defined in section 6362, for a taxable
year, see paragraph (b) of §301.6361-1 of
this chapter (Regulations on Procedure
and Administration) for rules relating
to returns required to be made.

(9 A trust any portion of which is
treated as owned by the grantor or an-
other person pursuant to sections 671
through 678. In the case of a trust any
portion of which is treated as owned by
the grantor or another person under
the provisions of subpart E (section 671
and following) part I, subchapter J,
chapter 1 of the Internal Revenue Code
see §1.671-4.

(10) Hospital organizations organized as
trusts with noncompliant hospital facili-
ties. Every fiduciary for a hospital or-
ganization (as defined in §1.501(r)-
1(b)(18)) organized as a trust described
in section 511(b)(2) that is subject to
the tax imposed by §1.501(r)-2(d) shall
make a return on Form 990-T. The fil-
ing of a return to pay the tax described
in §1.501(r)-2(d) does not relieve the or-
ganization of the duty of filing other
required returns.

(b) For other persons—(1) Decedents.
The executor or administrator of the
estate of a decedent, or other person
charged with the property of a dece-
dent, shall make the return of income
required in respect of such decedent.
For the decedent’s taxable year which
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ends with the date of his death, the re-
turn shall cover the period during
which he was alive. For the filing of re-
turns of income for citizens and alien
residents of the United States, and
alien residents of Puerto Rico, see
paragraph (a) of §1.6012-1. For the fil-
ing of a joint return after death of
spouse, see paragraph (d) of §1.6013-1.

(2) Nonresident alien individuals—({1) In
general. A resident or domestic fidu-
ciary or other person charged with the
care of the person or property of a non-
resident alien individual shall make a
return for that individual and pay the
tax unless:

(a) The nonresident alien individual
makes a return of, and pays the tax on,
his income for the taxable year,

(b) A responsible representative or
agent in the United States of the non-
resident alien individual makes a re-
turn of, and pays the tax on, the in-
come of such alien individual for the
taxable year, or

(¢) The nonresident alien individual
has appointed a person in the United
States to act as his agent for the pur-
pose of making a return of income and,
if such fiduciary is required to file a
Form 1041 for an estate or trust of
which such alien individual is a bene-
ficiary, such fiduciary attaches a copy
of the agency appointment to his re-
turn on Form 1041.

(ii) Income to be returned. A return of
income shall be required under this
subparagraph only if the nonresident
alien individual is otherwise required
to make a return in accordance with
paragraph (b) of §1.6012-1. The provi-
sions of that paragraph shall apply in
determining the form of return to be
used and the income to be returned.

(iii) Disallowance of deductions and
credits. For provisions disallowing de-
ductions and credits when a return of
income has not been filed by or on be-
half of a nonresident alien individual,
see section 874 and the regulations
thereunder.

(iv) Alien resident of Puerto Rico. This
subparagraph shall not apply to the re-
turn of a nonresident alien individual
who is a bona fide resident of Puerto
Rico during the entire taxable year.
See §1.876-1.
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(v) Cross reference. For requirements
of withholding tax at source on non-
resident alien individuals and of re-
turns with respect to such withheld
taxes, see §§1.1441-1 to 1.1465-1, inclu-
sive.

(3) Persons under a disability. A fidu-
ciary acting as the guardian of a
minor, or as the guardian or committee
of an insane person, must make the re-
turn of income required in respect of
such person unless, in the case of a
minor, the minor himself makes the re-
turn or causes it to be made.

(4) Corporations. A receiver, trustee in
dissolution, trustee in bankruptcy, or
assignee, who, by order of a court of
competent jurisdiction, by operation of
law or otherwise, has possession of or
holds title to all or substantially all
the property or business of a corpora-
tion, shall make the return of income
for such corporation in the same man-
ner and form as corporations are re-
quired to make such returns. Such re-
turn shall be filed whether or not the
receiver, trustee, or assignee is oper-
ating the property or business of the
corporation. A receiver in charge of
only a small part of the property of a
corporation, such as a receiver in mort-
gage foreclosure proceedings involving
merely a small portion of its property,
need not make the return of income.
See also §1.6041-1, relating to returns
regarding information at source;
§§1.6042-1 to 1.6042-3, inclusive, relating
to returns regarding payments of divi-
dends; §§1.6044-1 to 1.6044-4, inclusive,
relating to returns regarding payments
of patronage dividends; and §§1.6049-1
and 1.6049-2, relating to returns regard-
ing certain payments of interest.

(6) Individuals in receivership. A re-
ceiver who stands in the place of an in-
dividual must make the return of in-
come required in respect of such indi-
vidual. A receiver of only part of the
property of an individual need not file
a return, and the individual must make
his own return.

(c) Joint fiduciaries. In the case of
joint fiduciaries, a return is required to
be made by only one of such fidu-
ciaries. A return made by one of joint
fiduciaries shall contain a statement
that the fiduciary has sufficient knowl-
edge of the affairs of the person for
whom the return is made to enable him
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to make the return, and that the re-
turn is, to the best of his knowledge
and belief, true and correct.

(d) Other provisions. For the defini-
tion of the term ‘‘fiduciary”, see sec-
tion 7701(a)(6) and the regulations
thereunder. For information returns
required to be made by fiduciaries
under section 6041, see §1.6041-1. As to
further duties and liabilities of fidu-
ciaries, see section 6903 and §301.6903-1
of this chapter (Regulations on Proce-
dure and Administration).

[T.D. 6500, 25 FR 12108, Nov. 26, 1960]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.6012-3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§1.6012-4 Miscellaneous returns.

For returns by regulated investment
companies of tax on undistributed cap-
ital gain designated for special treat-
ment under section 852(b)(3)(D), see
§1.852-9. For returns with respect to
tax withheld on nonresident aliens and
foreign corporations and on tax-free
covenant bonds, see §§1.1461-1 to 1.1465—
1, inclusive. For the requirement of an
annual report by persons completing a
Government contract, see 26 CFR (1939)
17.16 (Treasury Decision 4906, approved
June 23, 1939), and 26 CFR (1939) 16.15
(Treasury Decision 4909, approved June
28, 1939) , as made applicable to section
1471 of the 1954 Code by Treasury Deci-
sion 6091, approved August 16, 1954 (19

FR 5167, C.B. 1954-2, 47). See also
§1.1471-1.
[T.D. 7332, 39 FR 44231, Dec. 23, 1974, as

amended by T.D. 9849, 84 FR 9237, Mar. 14,
2019]

EDITORIAL NOTE: For the convenience of
the user §§16.15 and 17.16 of 26 CFR (1939) are
set forth below:

§16.15 Annual reports for income taxable
years.

(a) General requirements. Every contracting
party completing a contract or subcontract
within the contracting party’s income-tax-
able year ending after April 3, 1939 shall file
with the district director of internal revenue
for the internal revenue district in which the
contracting party’s Federal income tax re-
turns are required to be filed an annual re-
port on the prescribed form of the profit and
excess profit on all contracts and sub-
contracts coming within the scope of the act
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and the regulations in this part and com-
pleted within the particular income-taxable
year. There shall be included as a part of
such a report a statement, preferably in co-
lumnar form, showing separately for each
such contract or subcontract completed by
the contracting party within the income-tax-
able year the total contract price, the cost of
performing the contract or subcontract and
the resulting profit or loss on each contract
or subcontract together with a summary
statement showing in detail the computation
of the net profit or net loss upon all con-
tracts and subcontracts completed within
the income-taxable year and the amount of
the excess profit, if any, for the income-tax-
able year covered by the report. A copy of
the report made to the Secretary of the
Army (see §16.14) with respect to each con-
tract or subcontract covered in the annual
report, shall be filed as a part of such annual
report. In case the income-taxable year of
the contracting party is a period of less than
twelve months (see §16.1), the report re-
quired by this section shall be made for such
period and not for a full year.

(b) Time for filing annual reports. Annual re-
ports of contracts and subcontracts coming
within the scope of the act and the regula-
tions in this part completed by a contracting
party within an income-taxable year must be
filed on or before the 15th day of the ninth
month following the close of the contracting
party’s income-taxable year. It is important
that the contracting party render on or be-
fore the due date an annual report as nearly
complete and final as it is possible for the
contracting party to prepare. An extension
of time granted the contracting party for fil-
ing its Federal income tax return does not
serve to extend the time for filing the annual
report required by this section. Authority
consistent with authorizations for granting
extensions of time for filing Federal income
tax returns is hereby delegated to the var-
ious collectors of internal revenue for grant-
ing extensions of time for filing the reports
required by this section. Application for ex-
tensions of time for filing such reports
should be addressed to the district director
of internal revenue for the district in which
the contracting party files its Federal in-
come tax returns and must contain a full re-
cital of the causes for the delay.

§17.16 Annual reports for
years.

(a) General requirements. Every contracting
party completing a contract or subcontract
within the contracting party’s income-tax-
able year ending after April 3, 1939 shall file,
with the district director of internal revenue
for the internal revenue district in which the
contracting party’s Federal income tax re-
turn is required to be filed, annual reports on
the prescribed forms of the profit and excess
profit on all contracts and subcontracts com-
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ing within the scope of the act. If any con-
tracts or subcontracts so completed by the
contracting party were entered into for the
construction or manufacture of any com-
plete naval vessel or any portion thereof, the
profit and excess profit on all such contracts
and subcontracts completed within the in-
come-taxable year ending after April 3, 1939
shall be computed in accordance with the
provisions of §17.6. If any contracts or sub-
contracts so completed by the contracting
party were entered into for the construction
or manufacture of any complete naval air-
craft or any portion thereof, the profit and
excess profit on all such contracts and sub-
contracts completed within the income-tax-
able year ending after April 3, 1939 shall be
computed in accordance with the provisions
of §17.7. There shall be included as a part of
the annual report a statement, preferably in
columnar form, showing separately for each
contract or subcontract completed by the
contracting party within the income-taxable
yvear and covered by the report, the total
contract price, the cost of performing the
contract or subcontract and resulting profit
or loss on each contract or subcontract to-
gether with a summary statement showing
in detail the computation of the net profit or
net loss upon each group of contracts and
subcontracts covered by the report and the
amount of the excess profit, if any, with re-
spect to each group of contracts and sub-
contracts covered by the report. A copy of
the report made to the Secretary of the Navy
(see §17.15) with respect to each contract or
subcontract covered in the annual report,
shall be filed as a part of such annual report.
In case the income-taxable year of the con-
tracting party is a period of less than twelve
months (see §17.1), the reports required by
this section shall be made for such period
and not for a full year.

(b) Time for filing annual reports. Annual re-
ports of contracts and subcontracts com-
pleted by a contracting party within an in-
come-taxable year ending after April 3, 1939
shall be filed on or before the 15th day of the
ninth month following the close of the con-
tracting party’s income-taxable year. It is
important that the contracting party render
on or before the due date annual reports as
nearly complete and final as it is possible for
the contracting party to prepare. An exten-
sion of time granted the contracting party
for filing its Federal income tax return does
not serve to extend the time for filing the
annual reports required by this section. Au-
thority consistent with authorizations for
granting extensions of time for filing Fed-
eral income tax returns is hereby delegated
to the various district directors of internal
revenue for granting extensions of time for
filing the reports required by this section.
Application for extension of time for filing
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such reports should be addressed to the dis-
trict director of internal revenue for the dis-
trict in which the contracting party files its
Federal income tax returns and must con-
tain a full recital of the causes for the delay.

§1.6012-5 Composite return in lieu of
specified form.

The Commissioner may authorize the
use, at the option of a person required
to make a return, of a composite re-
turn in lieu of any form specified in
this part for use by such a person, sub-
ject to such conditions, limitations,
and special rules governing the prepa-
ration, execution, filing, and correction
thereof as the Commissioner may deem
appropriate. Such composite return
shall consist of a form prescribed by
the Commissioner and an attachment
or attachments of magnetic tape or
other approved media. Notwith-
standing any provisions in this part to
the contrary, a single form and attach-
ment may comprise the returns of
more than one such person. To the ex-
tent that the use of a composite return
has been authorized by the Commis-
sioner, references in this part to a spe-
cific form for use by such a person
shall be deemed to refer also to a com-
posite return under this section.

[T.D. 7200, 37 FR 16544, Aug. 16, 1972]

§1.6012-6 Returns by political organi-
zations.

(a) Requirement of return—(1) In gen-
eral. For taxable years beginning after
December 31, 1974, every political orga-
nization described in section 527(e)(1),
and every fund described in section
527(f)(3) or section 527(g), and every or-
ganization described in section 501(c)
and exempt from taxation under sec-
tion 501(a) shall, if a tax is imposed on
such an organization or fund by section
527(b), make a return of income on or
before the fifteenth day of the fourth
month following the close of the tax-
able year.

(2) Taxable years beginning after De-
cember 31, 1971, and before January 1,
1975. For taxable years beginning after
December 31, 1971, and before January
1, 1975, any political organization
which would be described in section
527(e)(1) if such section applied to such
years shall not be required to make a
return if such organization would not

§1.6013-1

be required to make a return under
paragraph (a)(1) of this section.

(b) Form of return. The return re-
quired by an organization or fund upon
which a tax is imposed by section 527(b)
shall be made on Form 1120-POL.

(c) Applicability date. This section ap-
plies to returns filed on or after Janu-
ary 30, 2020. Section 1.6012-6T (as con-
tained in 26 CFR part 1, revised April
2019) applies to returns filed before
January 30, 2020.

[T.D. 7516, 42 FR 57312, Nov. 2, 1977; 43 FR
2721, Jan. 19, 1978; T.D. 9821, 82 FR 33444, July
20, 2017; T.D. 9892, 85 FR 5324, Jan. 30, 2020]

§1.6013-1 Joint returns.

(a) In general. (1) A husband and wife
may elect to make a joint return under
section 6013(a) even though one of the
spouses has no gross income or deduc-
tions. For rules for determining wheth-
er individuals occupy the status of hus-
band and wife for purposes of filing a
joint return, see paragraph (a) of
§1.6013-4. For any taxable year with re-
spect to which a joint return has been
filed, separate returns shall not be
made by the spouses after the time for
filing the return of either has expired.
See, however, paragraph (d)(5) of this
section for the right of an executor to
file a late separate return for a de-
ceased spouse and thereby disaffirm a
timely joint return made by the sur-
viving spouse.

(2) A joint return of a husband and
wife (if not made by an agent of one or
both spouses) shall be signed by both
spouses. The provisions of paragraph
(a)(5) of §1.6012-1, relating to returns
made by agents, shall apply where one
spouse signs a return as agent for the
other, or where a third party signs a re-
turn as agent for one or both spouses.

(b) Nonresident alien. A joint return
shall not be made if either the husband
or wife at any time during the taxable
yvear is a nonresident alien, unless an
election is in effect for the taxable
yvear under section 6013 (g) or (h) and
the regulations thereunder.

(c) Different tarable years. Except as
otherwise provided in this section, a
husband and wife shall not file a joint
return if they have different taxable
years.

(d) Joint return after death. (1) Section
6013(a)(2) provides that a joint return
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may be made for the survivor and the
deceased spouse or for both deceased
spouses if the taxable years of such
spouses begin on the same day and end
on different days only because of the
death of either or both. Thus, if a hus-
band and wife make this return on a
calendar year basis, and the wife dies
on August 1, 1956, a joint return may be
made with respect to the calendar year
1956 of the husband and the taxable
yvear of the wife beginning on January
1, 1956, and ending with her death on
August 1, 1956. Similarly, if husband
and wife both make their returns on
the basis of a fiscal year beginning on
July 1 and the wife dies on October 1,
1956, a joint return may be made with
respect to the fiscal year of the hus-
band beginning on July 1, 1956, and end-
ing on June 30, 1957, and with respect
to the taxable year of the wife begin-
ning on July 1, 1956, and ending with
her death on October 1, 1956.

(2) The provision allowing a joint re-
turn to be made for the taxable year in
which the death of either or both
spouses occurs is subject to two limita-
tions. The first limitation is that if the
surviving spouse remarries before the
close of his taxable year, he shall not
make a joint return with the first
spouse who died during the taxable
year. In such a case, however, the sur-
viving spouse may make a joint return
with his new spouse provided the other
requirements with respect to the filing
of a joint return are met. The second
limitation is that the surviving spouse
shall not make a joint return with the
deceased spouse if the taxable year of
either spouse is a fractional part of a
year under section 443(a)(1) resulting
from a change of accounting period.
For example, if a husband and wife
make their returns on the calendar
year basis and the wife dies on March 1,
1956, and thereafter the husband re-
ceives permission to change his annual
accounting period to a fiscal year be-
ginning July 1, 1956, no joint return
shall be made for the short taxable
year ending June 30, 1956. Similarly, if
a husband and wife who make their re-
turns on a calendar year basis receive
permission to change to a fiscal year
beginning July 1, 1956, and the wife dies
on June 1, 1956, no joint return shall be
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made for the short taxable year ending
June 30, 1956.

(3) Section 6013(a)(3) provides for the
method of making a joint return in the
case of the death of one spouse or both
spouses. The general rule is that, in the
case of the death of one spouse, or of
both spouses, the joint return with re-
spect to the decedent may be made
only by his executor or administrator,
as defined in paragraph (c) of §1.6013-4.
An exception is made to this general
rule whereby, in the case of the death
of one spouse, the joint return may be
made by the surviving spouse with re-
spect to both him and the decedent if
all the following conditions exist:

(i) No return has been made by the
decedent for the taxable year in respect
of which the joint return is made;

(ii) No executor or administrator has
been appointed at or before the time of
making such joint return; and

(iii) No executor or administrator is
appointed before the last day pre-
scribed by law for filing the return of
the surviving spouse.

These conditions are to be applied with
respect to the return for each of the
taxable years of the decedent for which
a joint return may be made if more
than one such taxable year is involved.
Thus, in the case of husband and wife
on the calendar year basis, if the wife
dies in February 1957, a joint return for
the husband and wife for 1956 may be
made if the conditions set forth in this
subparagraph are satisfied with respect
to such return. A joint return also may
be made by the survivor for both him-
self and the deceased spouse for the
calendar year 1957 if it is separately de-
termined that the conditions set forth
in this subparagraph are satisfied with
respect to the return for such year. If,
however, the deceased spouse should,
prior to her death, make a return for
1956, the surviving spouse may not
thereafter make a joint return for him-
self and the deceased spouse for 1956.

(4) If an executor or administrator is
appointed at or before the time of mak-
ing the joint return or before the last
day prescribed by law for filing the re-
turn of the surviving spouse, the sur-
viving spouse cannot make a joint re-
turn for himself and the deceased
spouse whether or not a separate re-
turn for the deceased spouse is made by
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such executor or administrator. In
such a case, any return made solely by
the surviving spouse shall be treated as
his separate return. The joint return, if
one is to be made, must be made by
both the surviving spouse and the ex-
ecutor or administrator. In deter-
mining whether an executor or admin-
istrator is appointed before the last
day prescribed by law for filing the re-
turn of the surviving spouse, an exten-
sion of time for making the return is
included.

(5) If the surviving spouse makes the
joint return provided for in subpara-
graph (3) of this paragraph and there-
after an executor or administrator of
the decedent is appointed, the executor
or administrator may disaffirm such
joint return. This disaffirmance, in
order to be effective, must be made
within one year after the last day pre-
scribed by law for filing the return of
the surviving spouse (including any ex-
tension of time for filing such return)
and must be made in the form of a sep-
arate return for the taxable year of the
decedent with respect to which the
joint return was made. In the event of
such proper disaffirmance the return
made by the survivor shall constitute
his separate return, that is, the joint
return made by him shall be treated as
his return and the tax thereon shall be
computed by excluding all items prop-
erly includible in the return of the de-
ceased spouse. The separate return
made by the executor or administrator
shall constitute the return of the de-
ceased spouse for the taxable year.

(6) The time allowed the executor or
administrator to disaffirm the joint re-
turn by the making of a separate re-
turn does not establish a new due date
for the return of the deceased spouse.
Accordingly, the provisions of sections
6651 and 6601, relating to delinquent re-
turns and delinquency in payment of
tax, are applicable to such return made
by the executor in disaffirmance of the
joint return.

(e) Return of surviving spouse treated
as joint return. For provisions relating
to the treatment of the return of a sur-
viving spouse as a joint return for each
of the next two taxable years following

§1.6013-2

the year of the death of the spouse, see
section 2 and §1.2-2.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 7274, 38 FR 11345, May 7,
1973; T.D. 7670, 45 FR 6929, Jan. 31, 1980]

§1.6013-2 Joint return after filing sep-
arate return.

(a) In general. (1) Where an individual
has filed a separate return for a taxable
year for which a joint return could
have been made by him and his spouse
under section 6013(a), and the time pre-
scribed by law for filing the return for
such taxable year has expired, such in-
dividual and his spouse may, under
conditions hereinafter set forth, make
a joint return for such taxable year.
The joint return filed pursuant to sec-
tion 6013(b) shall constitute the return
of the husband and wife for such year,
and all payments, credits, refunds, or
other repayments, made or allowed
with respect to the separate return of
either spouse are to be taken into ac-
count in determining the extent to
which the tax based on the joint return
has been paid.

(2) If a joint return is made under
section 6013(b), any election, other
than the election to file a separate re-
turn, made by either spouse in his sep-
arate return for the taxable year with
respect to the treatment of any in-
come, deduction, or credit of such
spouse shall not be changed in the
making of the joint return where such
election would have been irrevocable if
the joint return had not been made.
Thus, if one spouse has made an irrev-
ocable election to adopt and use the
last-in, first-out inventory method
under section 472, this election may
not be changed upon making the joint
return under section 6013(b).

(3) A joint return made under section
6013(b) after the death of either spouse
shall, with respect to the decedent, be
made only by his executor or adminis-
trator. Thus, where no executor or ad-
ministrator has been appointed, a joint
return cannot be made under section
6013(b).

(4) A nonresidential alien treated as a
resident under section 6013 (g) or (h) for
any taxable year ending on or after De-
cember 31, 1975, and the alien’s U.S. cit-
izen or resident spouse may file a joint
return for that taxable year, even
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though one or both of the spouses have
previously filed separate returns for
that taxable year. In this case, the rule
in paragraph (a)(3) of this section does
not apply.

(b) Limitations with respect to making
of election. A joint return shall not be
made under section 6013(b)(1) with re-
spect to a taxable year:

(1) Beginning on or before July 30,
1996, unless there is paid in full at or
before the time of the filing of the
joint return the amount shown as tax
upon such joint return; or

(2) After the expiration of three years
from the last day prescribed by law for
filing the return for such taxable year
determined without regard to any ex-
tension of time granted to either
spouse; or

(3) After there has been mailed to ei-
ther spouse, with respect to such tax-
able year, a notice of deficiency under
section 6212, if the spouse, as to such
notice, files a petition with the Tax
Court of the United States within the
time prescribed in section 6213; or

(4) After either spouse has com-
menced a suit in any court for the re-
covery of any part of the tax for such
taxable year; or

() After either spouse has entered
into a closing agreement under section
7121 with respect to such taxable year,
or after any civil or criminal case aris-
ing against either spouse with respect
to such taxable year has been com-
promised under section 7122.

(c) When return deemed filed; assess-
ment and collection; credit or refund. (1)
For the purpose of section 6501, relat-
ing to the period of limitations upon
assessment and collection, and section
6651, relating to delinquent returns, a
joint return made under section 6013(b)
shall be deemed to have been filed, giv-
ing due regard to any extension of time
granted to either spouse, on the fol-
lowing date:

(1) Where both spouses filed separate
returns, prior to making the joint re-
turn under section 6013(b), on the date
the last separate return of either
spouse was filed for the taxable year,
but not earlier than the last date pre-
scribed by law for the filing of the re-
turn of either spouse;

(i1) Where only one spouse was re-
quired and did file a return prior to the
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making of the joint return under sec-
tion 6013(b), on the date of the filing of
the separate return, but not earlier
than the last day prescribed by law for
the filing of such return; or

(iii) Where both spouses were re-
quired to file a return, but only one
spouse did so file, on the date of the fil-
ing of the joint return under section
6013(b).

(2) For the purpose of section 6511, re-
lating to refunds and credits, a joint
return made under section 6013(b) shall
be deemed to have been filed on the
last date prescribed by law for filing
the return for such taxable year, deter-
mined without regard to any extension
of time granted to either spouse for fil-
ing the return or paying the tax.

(d) Additional time for assessment. In
the case of a joint return made under
section 6013(b), the period of limita-
tions provided in sections 6501 and 6502
shall not be less than one year after
the date of the actual filing of such
joint return. The expiration of the one
year is to be determined without re-
gard to the rules provided in paragraph
(c)(1) of this section, relating to the ap-
plication of sections 6501 and 6651 with
respect to a joint return made under
section 6013(b).

(e) Additions to the tax and penalties.
(1) Where the amount shown as the tax
by the husband and wife on a joint re-
turn made under section 6013(b) exceeds
the aggregate of the amounts shown as
tax on the separate return of each
spouse, and such excess is attributable
to negligence, intentional disregard of
rules and regulations, or fraud at the
time of the making of such separate re-
turn, there shall be assessed, collected,
and paid in the same manner as if it
were a deficiency an additional amount
as provided by the following:

(i) If any part of such excess is attrib-
utable to negligence, or intentional
disregard of rules and regulations, at
the time of the making of such sepa-
rate return, but without any intent to
defraud, this additional amount shall
be 5 percent of the total amount of the
excess.

(ii) If any part of such excess is at-
tributable to fraud with intent to
evade tax at the time of the making of
such separate return, this additional
amount shall be 50 percent of the total
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amount of the excess. The latter addi-
tion is in lieu of the 50 percent addition
to the tax provided in section 6653(b).

(2) For purposes of section 7206 (1)
and (2) and section 7207 (relating to
criminal penalties in the case of fraud-
ulent returns), the term ‘‘return’ in-
cludes a separate return filed by a
spouse with respect to a taxable year
for which a joint return is made under
section 6013(b) after the filing of a sepa-
rate return.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 7670, 45 FR 6929, Jan. 31,
1980; T.D. 8725, 62 FR 39117, July 22, 1997]

§1.6013-3 Treatment of joint return
after death of either spouse.

For purposes of section 21 (relating
to change in rates during a taxable
year), section 443 (relating to returns
for a period of less than 12 months),
and section 7851(a)(1)(A) (relating to
the applicability of certain provisions
of the Internal Revenue Code of 1954
and the Internal Revenue Code of 1939),
where the husband and wife have dif-
ferent taxable years because of death of
either spouse, the joint return shall be
treated as if the taxable years of both
ended on the date of the closing of the
surviving spouse’s taxable year. Thus,
in cases where the Internal Revenue
Code of 1939 otherwise would apply to
the taxable year of the decedent spouse
and the Internal Revenue Code of 1954
would apply to the taxable year of the
surviving spouse, this provision makes
the Internal Revenue Code of 1954 ap-
plicable to the taxable years of both
spouses if a joint return is filed.

§1.6013—-4 Applicable rules.

(a) Status as husband and wife. For
the purpose of filing a joint return
under section 6013, the status as hus-
band and wife of two individuals having
taxable years beginning on the same
day shall be determined:

(1) If the taxable year of each indi-
vidual is the same, as of the close of
such year; and

(2) If the close of the taxable year is
different by reason of the death of one
spouse, as of the time of such death.

An individual legally separated from
his spouse under a decree of divorce or
of separate maintenance shall not be

§1.6013-4

considered as married. However, the
mere fact that spouses have not lived
together during the course of the tax-
able year shall not prohibit them from
making a joint return. A husband and
wife who are separated under an inter-
locutory decree of divorce retain the
relationship of husband and wife until
the decree becomes final. The fact that
the taxpayer and his spouse are di-
vorced or legally separated at any time
after the close of the taxable year shall
not deprive them of their right to file
a joint return for such taxable year
under section 6013.

(b) Computation of income, deductions,
and tar. If a joint return is made, the
gross income and adjusted gross in-
come of husband and wife on the joint
return are computed in an aggregate
amount and the deductions allowed and
the taxable income are likewise com-
puted on an aggregate basis. Deduc-
tions limited to a percentage of the ad-
justed gross income, such as the deduc-
tion for charitable, etc., contributions
and gifts, under section 170, will be al-
lowed with reference to such aggregate
adjusted gross income. A similar rule is
applied in the case of the limitation of
section 1211(b) on the allowance of
losses resulting from the sale or ex-
change of capital assets (see §1.1211-1).
Although there are two taxpayers on a
joint return, there is only one taxable
income. The tax on the joint return
shall be computed on the aggregate in-
come and the liability with respect to
the tax shall be joint and several. For
computation of tax in the case of a
joint return, see §1.2-1. For tax in the
case of a joint return of husband and
wife electing to pay the optional tax
under section 3, see §1.3-1. For the elec-
tion not to show on a joint return the
amount of tax due in connection there-
with, see paragraph (c) of §1.6014-1 and
paragraph (d) of §1.6014-2. For separate
computations of the self-employment
tax of each spouse on a joint return,
see paragraph (b) of §1.6017-1.

(c) Definition of executor or adminis-
trator. For purposes of section 6013 the
term ‘‘executor or administrator”
means the person who is actually ap-
pointed to such office and not a person
who is merely in charge of the property
of the decedent.
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(d) Return signed under duress. If an
individual asserts and establishes that
he or she signed a return under duress,
the return is not a joint return. The in-
dividual who signed such return under
duress is not jointly and severally lia-
ble for the tax shown on the return or
any deficiency in tax with respect to
the return. The return is adjusted to
reflect only the tax liability of the in-
dividual who voluntarily signed the re-
turn, and the liability is determined at
the applicable rates in section 1(d) for
married individuals filing separate re-
turns. Section 6212 applies to the as-
sessment of any deficiency in tax on
such return.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 7102, 36 FR 5497, Mar. 24,
1971; T.D. 9003, 67 FR 47285, July 18, 2002]

§1.6013-6 Election to treat non-
resident alien individual as resi-
dent of the United States.

(a) Election for special treatment—(1) In
general. Two individuals who are hus-
band and wife at the close of a taxable
year ending on or after December 31,
1975, may make an election under this
section for that taxable year if, at the
close of that year, one spouse is a cit-
izen or resident of the United States
and the other spouse is a nonresident
alien. The effect of the election is that
each spouse is treated as a resident of
the United States for purposes of chap-
ters 1, 5, and 24 and sections 6012, 6013,
6072, and 6091 of the Code for the entire
taxable year. An election made under
this section is in effect for the taxable
yvear for which made and for all subse-
quent years of the husband and wife,
except:

(i) Any taxable year for which the
election is suspended, as described in
paragraph (a)(3) of this section, and

(ii) Any taxable year for which the
election is terminated in accordance
with paragraph (b) of this section and
all subsequent taxable years.

A husband and wife may not make an
election if an election previously made
under this section by either spouse has
been terminated under paragraph (b) of
this section.

(2) Particular rules. (i) As used in
paragraph (a)(3) of this section, the
term ‘‘U.S. spouse’ means any married
individual who is a citizen or resident
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of the United States at any time dur-
ing a taxable year.

(ii) An individual’s residence is deter-
mined by application of the principles
of §§301.7701(b)-1 through 301.7701(b)-9
of this chapter relating to what con-
stitutes residence in the United States
by an alien individual.

(iii) Whether two individuals are
married at the close of a taxable year
is determined by application of the
rules in §1.6013-4(a).

(iv) The provisions of section 879 and
the regulations thereunder shall not
apply for any taxable year for which an
election under this section is in effect.

(v) An individual who makes an elec-
tion under this section may not, for
United States income tax purposes,
claim under any United States income
tax treaty not to be a U.S. resident.
The relationship of U.S. income tax
treaties and the election under this
section is illustrated by the following
example.

Example. H, a U.S. citizen, is married to W,
a nonresident alien of the United States and
a domiciliary of country X. H and W main-
tain their only permanent home in country
X. W receives both U.S. source and country X
source interest during the taxable year. The
interest is not effectively connected with a
permanent establishment or a fixed base in
any country. H and W make the section 6013
(g) election. Under article ii (1) of the United
States—country X Income Tax Convention
interest derived and beneficially owned by a
resident of one contracting state is exempt
from tax in the other contracting state. Ar-
ticle 4 (1) of the treaty provides that an indi-
vidual is a resident of a contracting state if
subject to tax in that country by reason of
the individual’s domicile, residence, or citi-
zenship. Under article 4 (1) of the treaty, W
is a resident of country X by virtue of her
domicile in country X and also of the United
States by virtue of the section 6013 (g) elec-
tion. Article 4 (2) of the treaty provides that
if an individual is a resident of both the
United States and country X by reason of ar-
ticle 4 (1), the individual shall be deemed to
be a resident of the contracting state in
which he or she has a permanent home avail-
able. Because W’s sole permanent home is in
country X, under article 4 (2) of the treaty W
is treated as a resident of country X for pur-
poses of the treaty. Because W has elected
under section 6013(g) to be treated as a U.S.
resident (and thus to be taxed on worldwide
income), W may not, for U.S. income tax
purposes, claim under the treaty not to be a
U.S. resident. W, therefore, is subject to U.S.
income tax on the interest. For purposes of
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country X income tax, W is considered a resi-
dent of country X under the treaty.

(3) Suspension of election. (i) An elec-
tion made under this section is sus-
pended and is not in effect for a taxable
year subsequent to the first taxable
year for which made if neither spouse
is a U.S. spouse during that subsequent
taxable year. Thus, for example, the
election is in suspense if both spouses
are nonresident aliens for the entire
taxable year.

(ii) If either spouse dies during any
taxable year for which the election
under this section is in effect, other
than the first taxable year for which
the election is to be in effect, the tax-
able year shall include, solely for pur-
poses of this paragraph (a)(3), only
those days during the taxable year on
which both spouses are alive. Thus, for
example, if the U.S. spouse dies during
the taxable year, the election is not
suspended for that year even if the sur-
viving nonresident alien spouse never
acquires U.S. citizenship or residency.
Similarly, if the nonresident alien
spouse dies during the taxable year,
the election is not suspended for that
year even if the surviving U.S. spouse
subsequently abandons U.S. citizenship
or residency. However, if neither
spouse was a U.S. spouse at any time
during the period of the taxable year
when both spouses were alive, the elec-
tion is suspended for that year even if
the surviving spouse subsequently ac-
quires U.S. citizenship or residency.

For the effect of the death of either
spouse on the status of the election in
subsequent taxable years, see para-
graph (b)(2) of this section.

(4) Time and manner of making an elec-
tion. (i) A husband and wife shall make
the election under this section by at-
taching a statement to a joint return
for the first taxable year for which the
election is to be in effect. The election
must be made before the expiration of
the period prescribed by section 6511(a)
(or section 6511(c) if the period is ex-
tended by agreement) for making a
claim for credit or refund. If either or
both spouses die after the close of the
taxable year but before the joint return
is filed, the election may be made by
the executor, administrator, or other
person charged with the property of
the deceased spouse. If the election is
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made with a joint amended return, the
amended return should be made on
Form 1040 or 1040A, the word ‘‘Amend-
ed” should be written clearly on the
front of the return, and an amended re-
turn also must be filed for each subse-
quent taxable year as to which a return
previously has been filed by either
spouse.

(ii) The statement must contain a
declaration that the election is being
made and that the requirements of
paragraph (a)(1) of this section are met
for the taxable year. The statement
must also contain the name, address,
and taxpayer identifying number of
each spouse. If the election is being
made on behalf of a deceased spouse,
the statement must contain the name
and address of the executor, adminis-
trator, or other person making the
election on behalf of the decreased
spouse. The statement must be signed
by both persons making the election.

(b) Termination of election—(1) Revoca-
tion. (i) An election under this section
shall terminate if either spouse re-
vokes the election. An election that is
revoked terminates as of the first tax-
able year for which the last day pre-
scribed by section 6072(a) and 6081(a)
for filing the return of tax has not yet
occurred.

(ii) Revocation of the election is
made by filing a statement of revoca-
tion in the following manner. If the
spouse revoking the election is re-
quired to file a return under section
6012, the statement is filed by attach-
ing it to the return for the first taxable
year to which the revocation applies. If
the spouse revoking the election is not
required to file a return under section
6012, but files a claim for refund under
section 6511, the statement is filed by
attaching it to the claim for refund. If
the spouse revoking the election is not
required to file a return and does not
file a claim for refund, the statement is
filed by submitting it to the service
center director with whom was filed
the most recent joint return of the
spouses. The revocation may, if the re-
voking spouse dies after the close of
the first taxable year to which the rev-
ocation applies but before the return,
claim for refund, or statement of rev-
ocation is filed, be made by the execu-
tor, administrator or other person
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charged with the property of the de-
ceased spouse.

(iii) A revocation of the election is
effective as of a particular taxable year
if it is filed on or before the last day
prescribed by section 6072(a) and 6081(a)
for filing the return of tax for that tax-
able year. However, the revocation is
not final until that last day.

(iv) The statement of revocation
must contain a declaration that the
election under this section is being re-
voked. The statement must also con-
tain the name, address, and taxpayer
identifying number of each spouse. If
the revocation is being made on behalf
of a deceased spouse, the statement
must contain the name and address of
the executor, administrator, or other
person revoking the election on behalf
of the deceased spouse. The statement
must also include a list of the States,
foreign countries, and possessions of
the United States which have commu-
nity property laws and in which:

(A) Each spouse is domiciled, or

(B) real property is located from
which either of the spouses receives in-
come.

The statement must be signed by the
person revoking the election.

(2) Death. An election under this sec-
tion shall terminate if either spouse
dies. An election that terminates on
account of death terminates as of the
first taxable year of the surviving
spouse following the taxable year in
which the death occurred. However, if
the surviving spouse is a citizen or
resident of the United States who is en-
titled to the benefits of section 2, the
election terminates as of the first tax-
able year following the last taxable
year for which the surviving spouse is
entitled to the benefits of section 2. If
both spouses die within the same tax-
able year, the election terminates as of
the first day after the close of the tax-
able year in which the deaths occurred.

(3) Legal separation. An election under
this section terminates if the spouses
legally separate under a degree of di-
vorce or of separate maintenance. An
election that terminates on account of
legal separation terminates as of the
close of the taxable year preceding the
taxable year in which the separation
occurs. The rules in §1.6013-4(a) are rel-
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evant in determining whether two
spouses are legally separated.

(4) Inadequate records. An election
under this section may be terminated
by the Commissioner if it is deter-
mined that either spouse has failed to
keep adequate records. An election
that is terminated on account of inad-
equate records terminates as of the
close of the taxable year preceding the
taxable year for which the Commis-
sioner determines that the election

should be terminated. Adequate
records are the books, records, and
other information reasonably nec-

essary to ascertain the amount of li-
ability for taxes under chapters 1, 5,
and 24 of the code of either spouse for
the taxable year. Adequate records also
includes the granting of access to the
books and records.

(c) Illustrations. The application of
this section is illustrated by the fol-
lowing examples. In each case the indi-
vidual’s taxable year is the calendar
year and the spouses are not legally
separated.

Example 1. W, a U.S. citizen for the entire
taxable year 1979, is married to H, a non-
resident alien individual. W and H may make
the section 6013(g) election for 1979 by filing
the statement of election with a joint re-
turn. If W and H make the election, income
from sources within and without the United
States received by W and H in 1979 and subse-
quent years must be included in gross in-
come for each taxable year unless the elec-
tion later is terminated or suspended. While
W and H must file a joint return for 1979,
joint or separate returns may be filed for
subsequent years.

Example 2. H and W are husband and wife
and are both nonresident alien individuals.
In June 1980 H becomes a U.S. resident and
remains a resident for the balance of the
year. H and W may make the section 6013(g)
election for 1980. If H and W make the elec-
tion, income from sources within and with-
out the United States received by H and W
for the entire taxable year 1980 and subse-
quent years must be included in gross in-
come for each taxable year, unless the elec-
tion later is terminated or suspended.

Example 3. W, a U.S. resident on December
31, 1981, is married to H, a nonresident alien.
W and H make the section 6013(g) election
and file joint returns for 1981 and succeeding
years. On January 10, 1987, W becomes a non-
resident alien. H has remained a nonresident
alien. W and H may file a joint return or sep-
arate returns for 1987. As neither W or H is
a U.S. resident at any time during 1988, their
election is suspended for 1988. If W and H
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have U.S. source or foreign source income ef-
fectively connected with the conduct of a
U.S. trade or business in 1988, they must file
separate returns as nonresident aliens. W be-
comes a U.S. resident again on January 5,
1990. Their election no longer is in suspense.
Income from sources within and without the
United States received by W or H in the
years their election is not suspended must be
included in gross income for each taxable
year.

Example 4. H, a U.S. citizen for the entire
taxable year 1979, is married to W, who is not
a U.S. citizen. While W believes that she is a
U.S. resident, H and W make the section
6013(g) election for 1979 to cover the possi-
bility that later it would be determined that
she is a nonresident alien during 1979. The
election for 1979 will not be considered evi-
dence that W was a nonresident alien in
prior years. Income from sources within and
without the United States received by H and
W in 1979 and subsequent years must be in-
cluded in gross income for each taxable year,
unless the election later is terminated or
suspended.

[T.D. 7670, 45 FR 6929, Jan. 31, 1980, as amend-
ed by T.D. 7842, 47 FR 49842, Nov. 3, 1982; T.D.
8411, 57 FR 15241, Apr. 27, 1992]

§1.6013-7 Joint return for year in
which nonresident alien becomes
resident of the United States.

(a) Election for special treatment—(1) In
general. Two individuals who are hus-
band and wife at the close of a taxable
year ending on or after December 31,
1975, may make an election under this
section for that taxable year if one
spouse is a citizen or resident of the
United States on the last day of that
taxable year and the other spouse is a
nonresident alien at the beginning of
that taxable year and a citizen or resi-
dent of the United States at the close
of that taxable year. Two married indi-
viduals who are nonresident aliens at
the beginning of a taxable year and
who are U.S. citizens or residents on
the last day of that taxable year qual-
ify for the election. The effect of the
election is that each spouse is treated
as a resident of the United States for
purposes of chapters 1, 5, and 24 and
sections 6012, 6013, 6072, and 6091 of the
code for all of that taxable year. A hus-
band and wife may not make an elec-
tion if an election has previously been
made under this section by either
spouse.

§1.6014-1

(2) Particular rules. The rules in sub-
divisions (ii) through (v) of §1.6013-
6(a)(2) are applicable to this section.

(3) Time and manner of making an elec-
tion. A husband and wife shall make
the election under this section in ac-
cordance with the rules in §1.6013-
6(a)(4).

(b) Section 6013(g) election in effect. If
an election under section 6013(g) is in
effect for a year subsequent to the first
taxable year for which made and dur-
ing that subsequent year the husband
and wife meet the requirements of sec-
tion 6013(h) and paragraph (a)(1) of this
section, then the election under section
6013(g) shall apply to that subsequent
taxable year. A separate election under
section 6013(h) is not required for that
subsequent taxable year.

[T.D. 7670, 45 FR 6931, Jan. 31, 1980]

§1.6014-1 Tax not computed by tax-
payer for taxable years beginning
before January 1, 1970.

(a) In general. If an individual is enti-
tled under paragraph (a)(7) of §1.6012-1
to use as his return Form 1040A, he
may elect not to show thereon the
amount of the tax due in connection
with such return if his gross income is
less than $5,000.

(b) Computation and payment of tax. A
taxpayer who, in accordance with para-
graph (a) of this section, elects not to
show the tax on Form 1040A is not re-
quired to pay the unpaid balance of
such tax at the time he files the re-
turn. In such case, the tax will be com-
puted for the taxpayer by the Internal
Revenue Service, and a notice will be
mailed to the taxpayer stating the
amount of tax due. Where it is deter-
mined that a refund of tax is due, the
Internal Revenue Service will send
such refund to the taxpayer. See para-
graph (c) of §301.6402-3 of this chapter
(Regulations on Procedure and Admin-
istration).

(c) Joint return. (1) A husband and
wife who, pursuant to paragraph (a)(7)
of §1.6012-1, file a joint return on Form
1040A may elect not to show the tax on
such return if their aggregate gross in-
come for the taxable year is less than
$5,000.

(2) The tax computed for the tax-
payer who files Form 1040A and elects
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not to show thereon the tax due shall
be the lesser of the following amounts:

(i) A tax computed as though the re-
turn on Form 1040A constituted the
separate returns of the spouses, or

(ii) A tax computed as though the re-
turn on Form 1040A constituted a joint
return.

(d) Married individuals filing separate
returns. In the case of a married indi-
vidual who files a separate return and
who elects under this section not to
show his tax on Form 1040A his tax
shall be computed with reference to the
10-percent standard deduction rather
than the minimum standard deduction.

(e) This section shall apply to taxable
years beginning before January 1, 1970.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 6581, 26 FR 11678, Dec. 6,
1961; T.D. 6792, 30 FR 531, Jan. 15, 1965; T.D.
7102, 36 FR 5497, Mar. 24, 1971]

§1.6014-2 Tax not computed by tax-
payer for taxable years beginning
after December 31, 1969.

(a) In general. An individual subject
to the tax imposed by section 1 of the
Code may, in accordance with the in-
structions applicable to the income tax
return to be filed, elect, for any taxable
year beginning after December 31, 1969,
not to show on his income tax return
for such year the amount of tax due in
connection with such return.

(b) Restriction on making an election.
The election pursuant to this section
shall not be made by an individual who
does not file his return (or amended re-
turn) making such election on or be-
fore the date prescribed in section
6072(a) for the filing of the original re-
turn (determined without regard to
any extension of time).

(c) Effects of election. (1) A taxpayer
who, in accordance with the provisions
of this section, elects not to show the
tax on his income tax return is not re-
quired to pay the unpaid balance of
such tax at the time he files the re-
turn. In such case, the tax will be com-
puted for the taxpayer by the Internal
Revenue Service, and a notice will be
mailed to the taxpayer stating the
amount of tax due. Where it is deter-
mined that a refund of tax is due, the
Internal Revenue Service will send
such refund to the taxpayer. See para-
graph (c) of §301.6402-3 of this chapter
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(Regulations on Procedure and Admin-
istration). The computation of tax by
the Internal Revenue Service shall be
treated for purposes of this chapter as
if made by the taxpayer, and such com-
putation or the issuance of a notice or
refund pursuant thereto shall not re-
lieve the taxpayer of liability for any
deficiency (although the deficiency is
based upon an amount of tax different
from that computed for the taxpayer
by the Internal Revenue Service) or af-
fect the rights of the Internal Revenue
Service with respect to any subsequent
audit or other review of the taxpayer’s
return.

(2) Where the election provided for in
this section is made by a taxpayer who
takes the standard deduction and who
has adjusted gross income of less than
$10,000, such election constitutes an
election to pay the tax imposed by sec-
tion 3.

(3) A taxpayer who makes an election
under section 6014 shall not be pre-
cluded from claiming:

(i) Status as a head of household or a
surviving spouse;

(ii) The credit under section 31 (relat-
ing to tax withheld on wages);

(iii) The credit under section 37 (re-
lating to retirement income);

(iv) The credit under section 38 (re-
lating to investment in certain depre-
ciable property);

(v) The credit under section 39 (relat-
ing to certain uses of gasoline and lu-
bricating oil);

(vi) The credit under section 41 (re-
lating to contributions to candidates
for public office);

(vii) The credit under section 42 (re-
lating to personal exemptions);

(viii) The credit under section 43 (re-
lating to earned income);

(ix) The credit under section 44 (re-
lating to purchase of new principal res-
idence); or

(x) The credit under section 45 (relat-
ing to overpayments of tax).

(d) Joint returns. (1) A husband and
wife who file a joint return may elect
not to show the tax on such return in
accordance with the rules prescribed in
paragraphs (a) and (b) of this section.

(2) The tax computed for a husband
and wife who elect pursuant to this
section not to show their tax on their
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joint income tax return shall be the
lesser of the following amounts:

(i) A tax computed as though the re-
turn of income constituted a joint re-
turn, or

(ii) If sufficient information is pro-
vided for the taxable income of each
spouse to be determined, a tax com-
puted as though the return of income
constituted the separate returns of the
spouses.

(e) Married individuals filing separate
returns. This section shall apply to
married individuals filing separate re-
turns unless otherwise provided in the
instructions accompanying a return.
The instructions may require the tax-
payer to attach to his return a state-
ment to the effect that his tax and the
tax of his spouse were determined in
accordance with the rules of sections
141(d) and 142(a).

(f) Revocation of election. An election
pursuant to this section may be re-
voked on an amended return (whether
such return is filed before or after the
date prescribed in section 6072(a) for
filing the original return).

[T.D. 7102, 36 FR 5497, Mar. 24, 1971, as amend-
ed by T.D. 7298, 38 FR 35234, Dec. 26, 1973;
T.D. 7391, 40 FR 55856, Dec. 2, 1975]

§1.6015-0 Table of contents.

This section lists captions contained
in §§1.6015-1 through 1.6015-9.

$1.6015-1 Relief from joint and several liability
on a joint return.

(a) In general.

(b) Duress.

(c) Prior closing agreement or offer in
compromise.

(1) In general.

(2) Exception for agreements relating to
TEFRA partnership proceedings.

(3) Examples.

(d) Fraudulent scheme.

(e) Res judicata and collateral estoppel.

(f) Community property laws.

(1) In general.

(2) Example.

(g) Scope of this section and §§1.6015-2
through 1.6015-9.

(h) Definitions.

(1) Requesting spouse.

(2) Nonrequesting spouse.

(3) Ttem.

(4) Erroneous item.

(5) Election or request.

(i) [Reserved]

(j) Transferee liability.

(1) In general.

§1.6015-0

(2) Example.

$1.6015-2 Relief from liability applicable to all
qualifying joint filers.

(a) In general.

(b) Understatement.

(c) Knowledge or reason to know.
(d) Inequity.

(e) Partial relief.

(1) In general.

(2) Example.

$§1.6015-3 Allocation of liability for individuals
who are no longer married, are legally sepa-
rated, or are not members of the same house-
hold.

(a) Election to allocate liability.

(b) Definitions.

(1) Divorced.

(2) Legally separated.

(3) Members of the same household.

(i) Temporary absences.

(ii) Separate dwellings.

(c) Limitations.

(1) No refunds.

(2) Actual knowledge.

(i) In general.

(A) Omitted income.

(B) Deduction or credit.

(1) Erroneous deductions in general.

(2) Fictitious or inflated deduction.

(ii) Partial knowledge.

(iii) Knowledge of the source not sufficient.

(iv) Factors supporting actual knowledge.

(v) Abuse exception.

(3) Disqualified asset transfers.

(i) In general.

(ii) Disqualified asset defined.

(iii) Presumption.

(4) Examples.

(d) Allocation.

(1) In general.

(2) Allocation of erroneous items.

(i) Benefit on the return.

(ii) Fraud.

(iii) Erroneous items of income.

(iv) Erroneous deduction items.

(3) Burden of proof.

(4) General allocation method.

(i) Proportionate allocation.

(ii) Separate treatment items.

(iii) Child’s liability.

(iv) Allocation of certain items.

(A) Alternative minimum tax.

(B) Accuracy-related and fraud penalties.

(5) Examples.

(6) Alternative allocation methods.

(i) Allocation based on applicable tax
rates.

(ii) Allocation methods provided in subse-
quent published guidance.

(iii) Example.

111



§1.6015-1

$1.6015-4 Equitable relief.

$§1.6015-5 Time and manner for requesting
relief.

(a) Requesting relief.

(b) Time period for filing a request for re-
lief.

(1) In general.

(2) Definitions.

(i) Collection activity.

(ii) Section 6330 notice.

(3) Requests for relief made before com-
mencement of collection activity.

(4) Examples.

(5) Premature requests for relief.

(c) Effect of a final administrative deter-
mination.

$§1.6015-6 Nonrequesting spouse’s mnotice and
opportunity to participate in administrative
proceedings.

(a) In general.

(b) Information submitted.

(c) Effect of opportunity to participate.

(2) Waiver of the restrictions on collection.

$§1.6015-7 Tax Court review.

(a) In general.

(b) Time period for petitioning the Tax
Court.

(c) Restrictions on collection and suspen-
sion of the running of the period of limita-
tions.

(1) Restrictions on collection under §1.6015—
2 or 1.6015-3.

(2) Waiver of the restrictions on collection.

(3) Suspension of the running of the period
of limitations.

(i) Relief under §1.6015-2 or 1.6015-3.

(ii) Relief under §1.6015-4.

(4) Definitions.

(i) Levy.

(ii) Proceedings in court.

(iii) Assessment to which the election re-
lates.

$1.6015-8 Applicable liabilities.
(a) In general.
(b) Liabilities paid on or before July 22,
1998.
(c) Examples.

$1.6015-9 Effective date.
[T.D. 9003, 67 FR 47285, July 18, 2002]

§1.6015-1 Relief from joint and several
liability on a joint return.

(a) In general. (1) An individual who
qualifies and elects under section 6013
to file a joint Federal income tax re-
turn with another individual is jointly
and severally liable for the joint Fed-
eral income tax liabilities for that
year. A spouse or former spouse may be
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relieved of joint and several liability
for Federal income tax for that year
under the following three relief provi-
sions:

(i) Innocent
§1.6015-2.

(ii) Allocation of deficiency under
§1.6015-3.

(iii) Equitable relief under §1.6015-4.

(2) A requesting spouse may submit a
single claim electing relief under both
or either §§1.6015-2 and 1.6015-3, and re-
questing relief under §1.6015-4. How-
ever, equitable relief under §1.6015-4 is
available only to a requesting spouse
who fails to qualify for relief under
§§1.6015-2 and 1.6015-3. If a requesting
spouse elects the application of either
§1.6015-2 or 1.6015-3, the Internal Rev-
enue Service will consider whether re-
lief is appropriate under the other elec-
tive provision and, to the extent relief
is unavailable under either, under
§1.6015-4. If a requesting spouse seeks
relief only under §1.6015-4, the Sec-
retary may not grant relief under
§1.6015-2 or 1.6015-3 in the absence of an
affirmative election made by the re-
questing spouse under either of those
sections. If in the course of reviewing a
request for relief only under §1.6015-4,
the IRS determines that the requesting
spouse may qualify for relief under
§1.6015-2 or 1.6015-3 instead of §1.6015-4,
the Internal Revenue Service will cor-
respond with the requesting spouse to
see if the requesting spouse would like
to amend his or her request to elect the
application of §1.6015-2 or 1.6015-3. If
the requesting spouse chooses to
amend the claim for relief, the request-
ing spouse must submit an affirmative
election under §1.6015-2 or 1.6015-3. The
amended claim for relief will relate
back to the original claim for purposes
of determining the timeliness of the
claim.

(3) Relief is not available for liabil-
ities that are required to be reported
on a joint Federal income tax return
but are not income taxes imposed
under Subtitle A of the Internal Rev-
enue Code (e.g., domestic service em-
ployment taxes under section 3510).

(b) Duress. For rules relating to the
treatment of returns signed under du-
ress, see §1.6013-4(d).

(c) Prior closing agreement or offer in
compromise—(1) In general. A requesting

spouse relief under
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spouse is not entitled to relief from
joint and several liability under
§1.6015-2, 1.6015-3, or 1.6015-4 for any
tax year for which the requesting
spouse has entered into a closing agree-
ment with the Commissioner that dis-
poses of the same liability that is the
subject of the claim for relief. In addi-
tion, a requesting spouse is not enti-
tled to relief from joint and several li-
ability under §1.6015-2, 1.6015-3, or
1.6015-4 for any tax year for which the
requesting spouse has entered into an
offer in compromise with the Commis-
sioner. For rules relating to the effect
of closing agreements and offers in
compromise, see sections 7121 and 7122,
and the regulations thereunder.

(2) Ezxception for agreements relating to
TEFRA partnership proceedings. The
rule in paragraph (c)(1) of this section
regarding the unavailability of relief
from joint and several liability when
the liability to which the claim for re-
lief relates was the subject of a prior
closing agreement entered into by the
requesting spouse, shall not apply to
an agreement described in section
6224(c) with respect to partnership
items (or any penalty, addition to tax,
or additional amount that relates to
adjustments to partnership items) that
is entered into while the requesting
spouse is a party to a pending partner-
ship-level proceeding conducted under
the provisions of subchapter C of chap-
ter 63 of subtitle F of the Internal Rev-
enue Code (TEFRA partnership pro-
ceeding). If, however, a requesting
spouse enters into a closing agreement
pertaining to any penalty, addition to
tax, or additional amount that relates
to adjustments to partnership items, at
a time when the requesting spouse is
not a party to a pending TEFRA part-
nership proceeding (e.g., in connection
with an affected items proceeding),
then the provisions of paragraph (c)(1)
shall apply. Similarly, if a requesting
spouse enters into a closing agreement
with respect to both partnership items
(including affected items) and nonpart-
nership items, while the requesting
spouse is a party to a pending TEFRA
partnership proceeding, the provisions
of paragraph (c)(1) shall apply to the
portion of the closing agreement that
relates to nonpartnership items and
the provisions of this paragraph (c)(2)

§1.6015-1

shall apply to the remainder of the
closing agreement.

(3) Examples. The following examples
illustrate the rules of this paragraph
(c):

Example 1. H and W file joint returns for
taxable years 2002-2004, on which they claim
losses attributable to H’s limited partnership
interest in Partnership A. In January 2006,
the Internal Revenue Service commences an
audit under the provisions of subchapter C of
chapter 63 of subtitle F of the Internal Rev-
enue Code (TEFRA partnership proceeding)
regarding Partnership A’s 2002-2004 taxable
years, and sends H and W a notice under sec-
tion 6223(a)(1). In September 2007, H files a
bankruptcy petition under chapter 7 of the
Bankruptcy Code and receives a discharge in
April 2008. In August 2008, H and W enter into
a closing agreement with the Internal Rev-
enue Service, in which H and W agree to the
disallowance of some of the claimed losses
from Partnership A for taxable years 2002
through 2007. W may not later claim relief
from joint and several liability under section
6015 as to the disallowed losses attributable
to Partnership A for taxable years 2002 to
2007. This is because at the time W entered
into the closing agreement, H’s partnership
items attributable to Partnership A had con-
verted to nonpartnership items as a result of
H’s filing of the bankruptcy petition. The
conversion of H’s items also terminated W’s
status as a partner in the TEFRA partner-
ship proceeding regarding Partnership A.
Consequently, the closing agreement did not
pertain to partnership items and W was not
a party to a pending partnership-level pro-
ceeding regarding Partnership A when she
entered into the closing agreement. Accord-
ingly, the exception in paragraph (c)(2) of
this section for agreements relating to
TEFRA partnership proceedings does not
apply.

Example 2. H and W file a joint return for
taxable year 2002, on which they claim
$25,000 in losses attributable to H’s general
partnership interest in Partnership B. In No-
vember 2003, the Service proposes a defi-
ciency in tax relating to H’s and W’s 2002
joint return arising from omitted taxable in-
terest income in the amount of $2,000 that is
attributable to H. In July 2005, the Internal
Revenue Service commences a TEFRA part-
nership proceeding regarding Partnership B’s
2002 and 2003 taxable years, and sends H and
W a notice under section 6223(a)(1). In March
2006, H and W enter into a closing agreement
with the Service. The closing agreement pro-
vides for the disallowance of the claimed
losses from Partnership B in excess of H’s
and W’s out-of-pocket expenditures relating
to Partnership B for taxable year 2002 and
any subsequent year(s) in which H and W
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claimed losses from Partnership B. In addi-
tion, H and W agree to the imposition of the
accuracy-related penalty under section 6662
with respect to the disallowed losses attrib-
utable to partnership B. In the closing agree-
ment, H and W also agree to the deficiency
resulting from the omitted interest income
for taxable year 2002. W may not later claim
relief from joint and several liability under
section 6015 as to the deficiency in tax at-
tributable to the omitted income of $2,000 for
taxable year 2002, because this portion of the
closing agreement pertains to nonpartner-
ship items. In contrast, W may claim relief
from joint and several liability as to the dis-
allowed losses and accuracy-related penalty
attributable to Partnership B for taxable
year 2002 or any subsequent year(s). This is
because this portion of the closing agree-
ment pertains to partnership and affected
items and was entered into at a time when W
was a party to the pending partnership-level
proceeding regarding Partnership B. Con-
sequently, W never had the opportunity to
raise the innocent spouse defense in the
course of that TEFRA partnership pro-
ceeding. (See §1.6015-5(b)(5) relating to pre-
mature claims).

(d) Fraudulent scheme. If the Sec-
retary establishes that a spouse trans-
ferred assets to the other spouse as
part of a fraudulent scheme, relief is
not available under section 6015, and
section 6013(d)(3) applies to the return.
For purposes of this section, a fraudu-
lent scheme includes a scheme to de-
fraud the Service or another third
party, including, but not limited to,
creditors, ex-spouses, and business
partners.

(e) Res judicata and collateral estoppel.
A requesting spouse is barred from re-
lief from joint and several liability
under section 6015 by res judicata for
any tax year for which a court of com-
petent jurisdiction has rendered a final
decision on the requesting spouse’s tax
liability if relief under section 6015 was
at issue in the prior proceeding, or if
the requesting spouse meaningfully
participated in that proceeding and
could have raised relief under section
6015. A requesting spouse has not mean-
ingfully participated in a prior pro-
ceeding if, due to the effective date of
section 6015, relief under section 6015
was not available in that proceeding.
Also, any final decisions rendered by a
court of competent jurisdiction regard-
ing issues relevant to section 6015 are
conclusive and the requesting spouse
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may be collaterally estopped from re-
litigating those issues.

(f) Community property laws—1) In
general. In determining whether relief
is available under §1.6015-2, 1.6015-3, or
1.60154, items of income, credits, and
deductions are generally allocated to
the spouses without regard to the oper-
ation of community property laws. An
erroneous item is attributed to the in-
dividual whose activities gave rise to
such item. See §1.6015-3(d)(2).

(2) Example. The following example il-
lustrates the rule of this paragraph (f):

Example. (i) H and W are married and have
lived in State A (a community property
state) since 1987. On April 15, 2003, H and W
file a joint Federal income tax return for the
2002 taxable year. In August 2005, the Inter-
nal Revenue Service proposes a $17,000 defi-
ciency with respect to the 2002 joint return.
A portion of the deficiency is attributable to
$20,000 of H’s unreported interest income
from his individual bank account. The re-
mainder of the deficiency is attributable to
$30,000 of W’s disallowed business expense de-
ductions. Under the laws of State A, H and W
each own % of all income earned and prop-
erty acquired during the marriage.

(ii) In November 2005, H and W divorce and
W timely elects to allocate the deficiency.
Even though the laws of State A provide that
5 of the interest income is W’s, for purposes
of relief under this section, the $20,000 unre-
ported interest income is allocable to H, and
the $30,000 disallowed deduction is allocable
to W. The community property laws of State
A are not considered in allocating items for
this purpose.

(g) Scope of this section and §§1.6015-2
through 1.6015-9. This section and
§§1.6015-2 through 1.6015-9 do not apply
to any portion of a liability for any
taxable year for which a claim for cred-
it or refund is barred by operation of
law or rule of law.

(h) Definitions—(1) Requesting spouse.
A requesting spouse is an individual
who filed a joint return and elects re-
lief from Federal income tax liability
arising from that return under §1.6015—
2 or 1.6015-3, or requests relief from
Federal income tax liability arising
from that return under §1.6015-4.

(2) Nonrequesting spouse. A non-
requesting spouse is the individual
with whom the requesting spouse filed
the joint return for the year for which
relief from liability is sought.
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(3) Item. An item is that which is re-
quired to be separately listed on an in-
dividual income tax return or any re-
quired attachments. Items include, but
are not limited to, gross income, de-
ductions, credits, and basis.

(4) Erroneous item. An erroneous item
is any item resulting in an understate-
ment or deficiency in tax to the extent
that such item is omitted from, or im-
properly reported (including improp-
erly characterized) on an individual in-
come tax return. For example, unre-
ported income from an investment
asset resulting in an understatement
or deficiency in tax is an erroneous
item. Similarly, ordinary income that
is improperly reported as capital gain
resulting in an understatement or defi-
ciency in tax is also an erroneous item.
In addition, a deduction for an expense
that is personal in nature that results
in an understatement or deficiency in
tax is an erroneous item of deduction.
An erroneous item is also an improp-
erly reported item that affects the li-
ability on other returns (e.g., an im-
proper net operating loss that is car-
ried back to a prior year’s return). Pen-
alties and interest are not erroneous
items. Rather, relief from penalties
and interest will generally be deter-
mined based on the proportion of the
total erroneous items from which the
requesting spouse is relieved. If a pen-
alty relates to a particular erroneous
item, see §1.6015-3(d)(4)(iv)(B).

(5) Election or request. A qualifying
election under §1.6015-2 or 1.6015-3, or
request under §1.6015-4, is the first
timely claim for relief from joint and
several liability for the tax year for
which relief is sought. A qualifying
election also includes a requesting
spouse’s second election to seek relief
from joint and several liability for the
same tax year under §1.6015-3 when the
additional qualifications of paragraphs
(h)(5)(i) and (ii) of this section are
met—

(i) The requesting spouse did not
qualify for relief under §1.6015-3 when
the Internal Revenue Service consid-
ered the first election solely because
the qualifications of §1.6015-3(a) were
not satisfied; and

(ii) At the time of the second elec-
tion, the qualifications for relief under
§1.6015-3(a) are satisfied.

§1.6015-2

(i) [Reserved]

(j) Transferee liability—(1) In general.
The relief provisions of section 6015 do
not negate liability that arises under
the operation of other laws. Therefore,
a requesting spouse who is relieved of
joint and several liability under
§1.6015-2, 1.6015-3, or 1.6015-4 may nev-
ertheless remain liable for the unpaid
tax (including additions to tax, pen-
alties, and interest) to the extent pro-
vided by Federal or state transferee li-
ability or property laws. For the rules
regarding the liability of transferees,
see sections 6901 through 6904 and the
regulations thereunder. In addition,
the requesting spouse’s property may
be subject to collection under Federal
or state property laws.

(2) Example. The following example il-
lustrates the rule of this paragraph (j):

Example. H and W timely file their 1998
joint income tax return on April 15, 1999. H
dies in March 2000, and the executor of H’s
will transfers all of the estate’s assets to W.
In July 2001, the Internal Revenue Service
assesses a deficiency for the 1998 return. The
items giving rise to the deficiency are attrib-
utable to H. W is relieved of the liability
under section 6015, and H’s estate remains
solely liable. The Internal Revenue Service
may seek to collect the deficiency from W to
the extent permitted under Federal or state
transferee liability or property laws.

[T.D. 9003, 67 FR 47285, July 18, 2002]

§1.6015-2 Relief from liability applica-
ble to all qualifying joint filers.

(a) In general. A requesting spouse
may be relieved of joint and several li-
ability for tax (including additions to
tax, penalties, and interest) from an
understatement for a taxable year
under this section if the requesting
spouse elects the application of this
section in accordance with §§1.6015—
1(h)(5) and 1.6015-5, and—

(1) A joint return was filed for the
taxable year;

(2) On the return there is an under-
statement attributable to erroneous
items of the nonrequesting spouse;

(3) The requesting spouse establishes
that in signing the return he or she did
not know and had no reason to know of
the understatement; and

(4) It is inequitable to hold the re-
questing spouse liable for the defi-
ciency attributable to the understate-
ment.
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(b) Understatement. The term wunder-
statement has the meaning given to
such term by section 6662(d)(2)(A) and
the regulations thereunder.

(c) Knowledge or reason to know. A re-
questing spouse has knowledge or rea-
son to know of an understatement if he
or she actually knew of the understate-
ment, or if a reasonable person in simi-
lar circumstances would have known of
the understatement. For rules relating
to a requesting spouse’s actual knowl-
edge, see §1.6015-3(c)(2). All of the facts
and circumstances are considered in
determining whether a requesting
spouse had reason to know of an under-
statement. The facts and cir-
cumstances that are considered in-
clude, but are not limited to, the na-
ture of the erroneous item and the
amount of the erroneous item relative
to other items; the couple’s financial
situation; the requesting spouse’s edu-
cational background and business expe-
rience; the extent of the requesting
spouse’s participation in the activity
that resulted in the erroneous item;
whether the requesting spouse failed to
inquire, at or before the time the re-
turn was signed, about items on the re-
turn or omitted from the return that a
reasonable person would question; and
whether the erroneous item rep-
resented a departure from a recurring
pattern reflected in prior years’ re-
turns (e.g., omitted income from an in-
vestment regularly reported on prior
years’ returns).

(d) Inequity. All of the facts and cir-
cumstances are considered in deter-
mining whether it is inequitable to
hold a requesting spouse jointly and
severally liable for an understatement.
One relevant factor for this purpose is
whether the requesting spouse signifi-
cantly benefitted, directly or indi-
rectly, from the understatement. A sig-
nificant benefit is any benefit in excess
of normal support. Evidence of direct
or indirect benefit may consist of
transfers of property or rights to prop-
erty, including transfers that may be
received several years after the year of
the understatement. Thus, for example,
if a requesting spouse receives property
(including 1life insurance proceeds)
from the nonrequesting spouse that is
beyond normal support and traceable
to items omitted from gross income
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that are attributable to the non-
requesting spouse, the requesting
spouse will be considered to have re-
ceived significant benefit from those
items. Other factors that may also be
taken into account, if the situation
warrants, include the fact that the re-
questing spouse has been deserted by
the nonrequesting spouse, the fact that
the spouses have been divorced or sepa-
rated, or that the requesting spouse re-
ceived benefit on the return from the
understatement. For guidance con-
cerning the criteria to be used in deter-
mining whether it is inequitable to
hold a requesting spouse jointly and
severally liable under this section, see
Rev. Proc. 2000-15 (2000-1 C.B. 447), or
other guidance published by the Treas-
ury and IRS (see §601.601(d)(2) of this
chapter).

(e) Partial relief—(1) In general. If a re-
questing spouse had no knowledge or
reason to know of only a portion of an
erroneous item, the requesting spouse
may be relieved of the liability attrib-
utable to that portion of that item, if
all other requirements are met with re-
spect to that portion.

(2) Example. The following example il-
lustrates the rules of this paragraph
(e):

Example. H and W are married and file
their 2004 joint income tax return in March
2005. In April 2006, H is convicted of embez-
zling $2 million from his employer during
2004. H kept all of his embezzlement income
in an individual bank account, and he used
most of the funds to support his gambling
habit. H and W had a joint bank account into
which H and W deposited all of their reported
income. Each month during 2004, H trans-
ferred an additional $10,000 from the indi-
vidual account to H and W’s joint bank ac-
count. W paid the household expenses using
this joint account, and regularly received
the bank statements relating to the account.
W had no knowledge or reason to know of H’s
embezzling activities. However, W did have
knowledge and reason to know of $120,000 of
the $2 million of H’s embezzlement income at
the time she signed the joint return because
that amount passed through the couple’s
joint bank account. Therefore, W may be re-
lieved of the liability arising from $1,880,000
of the unreported embezzlement income, but
she may not be relieved of the liability for
the deficiency arising from $120,000 of the un-
reported embezzlement income of which she
knew and had reason to know.

[T.D. 9003, 67 FR 47285, July 18, 2002]
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§1.6015-3 Allocation of deficiency for
individuals who are no longer mar-
ried, are legally separated, or are
not members of the same house-
hold.

(a) Election to allocate deficiency. A re-
questing spouse may elect to allocate a
deficiency if, as defined in paragraph
(b) of this section, the requesting
spouse is divorced, widowed, or legally
separated, or has not been a member of
the same household as the non-
requesting spouse at any time during
the 12-month period ending on the date
an election for relief is filed. For pur-
poses of this section, the marital sta-
tus of a deceased requesting spouse will
be determined on the earlier of the
date of the election or the date of
death in accordance with section
7703(a)(1). Subject to the restrictions of
paragraph (c) of this section, an eligi-
ble requesting spouse who elects the
application of this section in accord-
ance with §§1.6015-1(h)(5) and 1.6015-5
generally may be relieved of joint and
several liability for the portion of any
deficiency that is allocated to the non-
requesting spouse pursuant to the allo-
cation methods set forth in paragraph
(d) of this section. Relief may be avail-
able to both spouses filing the joint re-
turn if each spouse is eligible for and
elects the application of this section.

(b) Definitions—(1) Divorced. A deter-
mination of whether a requesting
spouse is divorced for purposes of this
section will be made in accordance
with section 7703 and the regulations
thereunder. Such determination will be
made as of the date the election is
filed.

(2) Legally separated. A determination
of whether a requesting spouse is le-
gally separated for purposes of this sec-
tion will be made in accordance with
section 7703 and the regulations there-
under. Such determination will be
made as of the date the election is
filed.

(3) Members of the same household—(i)
Temporary absences. A requesting
spouse and a nonrequesting spouse are
considered members of the same house-
hold during either spouse’s temporary
absences from the household if it is
reasonable to assume that the absent
spouse will return to the household,
and the household or a substantially
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equivalent household is maintained in
anticipation of such return. Examples
of temporary absences may include,
but are not limited to, absence due to
incarceration, illness, business, vaca-
tion, military service, or education.

(i1) Separate dwellings. A husband and
wife who reside in the same dwelling
are considered members of the same
household. In addition, a husband and
wife who reside in two separate dwell-
ings are considered members of the
same household if the spouses are not
estranged or one spouse is temporarily
absent from the other’s household
within the meaning of paragraph
(b)(3)(1) of this section.

(c) Limitations—(1) No refunds. Relief
under this section is only available for
unpaid liabilities resulting from under-
statements of liability. Refunds are not
authorized under this section.

(2) Actual knowledge—@i) In general. If,
under section 6015(c)(3)(C), the Sec-
retary demonstrates that, at the time
the return was signed, the requesting
spouse had actual knowledge of an er-
roneous item that is allocable to the
nonrequesting spouse, the election to
allocate the deficiency attributable to
that item is invalid, and the requesting
spouse remains liable for the portion of
the deficiency attributable to that
item. The Service, having both the bur-
den of production and the burden of
persuasion, must establish, by a pre-
ponderance of the evidence, that the
requesting spouse had actual knowl-
edge of the erroneous item in order to
invalidate the election.

(A) Omitted income. In the case of
omitted income, knowledge of the item
includes knowledge of the receipt of
the income. For example, assume W re-
ceived $5,000 of dividend income from
her investment in X Co. but did not re-
port it on the joint return. H knew that
W received $5,000 of dividend income
from X Co. that year. H had actual
knowledge of the erroneous item (i.e.,
$5,000 of unreported dividend income
from X Co.), and no relief is available
under this section for the deficiency at-
tributable to the dividend income from
X Co. This rule applies equally in situ-
ations where the other spouse has un-
reported income although the spouse
does not have an actual receipt of cash
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(e.g., dividend reinvestment or a dis-
tributive share from a flow-through en-
tity shown on Schedule K-1, ‘“Partner’s
Share of Income, Credits, Deductions,
ete.”).

(B) Deduction or credit—(1) Erroneous
deductions in general. In the case of an
erroneous deduction or credit, knowl-
edge of the item means knowledge of
the facts that made the item not allow-
able as a deduction or credit.

(2) Fictitious or inflated deduction. If a
deduction is fictitious or inflated, the
IRS must establish that the requesting
spouse actually knew that the expendi-
ture was not incurred, or not incurred
to that extent.

(i1) Partial knowledge. If a requesting
spouse had actual knowledge of only a
portion of an erroneous item, then re-
lief is not available for that portion of
the erroneous item. For example, if H
knew that W received $1,000 of dividend
income and did not know that W re-
ceived an additional $4,000 of dividend
income, relief would not be available
for the portion of the deficiency attrib-
utable to the $1,000 of dividend income
of which H had actual knowledge. A re-
questing spouse’s actual knowledge of
the proper tax treatment of an item is
not relevant for purposes of dem-
onstrating that the requesting spouse
had actual knowledge of an erroneous
item. For example, assume H did not
know W’s dividend income from X Co.
was taxable, but knew that W received
the dividend income. Relief is not
available under this section. In addi-
tion, a requesting spouse’s knowledge
of how an erroneous item was treated
on the tax return is not relevant to a
determination of whether the request-
ing spouse had actual knowledge of the
item. For example, assume that H
knew of W’s dividend income, but H
failed to review the completed return
and did not know that W omitted the
dividend income from the return. Re-
lief is not available under this section.

(iii) Knowledge of the source not suffi-
cient. Knowledge of the source of an er-
roneous item is not sufficient to estab-
lish actual knowledge. For example,
assume H knew that W owned X Co.
stock, but H did not know that X Co.
paid dividends to W that year. H’s
knowledge of W’s ownership in X Co. is
not sufficient to establish that H had
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actual knowledge of the dividend in-
come from X Co. In addition, a request-
ing spouse’s actual knowledge may not
be inferred when the requesting spouse
merely had reason to know of the erro-
neous item. Even if H’s knowledge of
W’s ownership interest in X Co. indi-
cates a reason to know of the dividend
income, actual knowledge of such divi-
dend income cannot be inferred from
H’s reason to know. Similarly, the IRS
need not establish that a requesting
spouse knew of the source of an erro-
neous item in order to establish that
the requesting spouse had actual
knowledge of the item itself. For exam-
ple, assume H knew that W received
$1,000, but he did not know the source
of the $1,000. W and H omit the $1,000
from their joint return. H has actual
knowledge of the item giving rise to
the deficiency ($1,000), and relief is not
available under this section.

(iv) Factors supporting actual knowl-
edge. To demonstrate that a requesting
spouse had actual knowledge of an er-
roneous item at the time the return
was signed, the IRS may rely upon all
of the facts and circumstances. One
factor that may be relied upon in dem-
onstrating that a requesting spouse
had actual knowledge of an erroneous
item is whether the requesting spouse
made a deliberate effort to avoid learn-
ing about the item in order to be
shielded from liability. This factor, to-
gether with all other facts and cir-
cumstances, may demonstrate that the
requesting spouse had actual knowl-
edge of the item, and the requesting
spouse’s election would be invalid with
respect to that entire item. Another
factor that may be relied upon in dem-
onstrating that a requesting spouse
had actual knowledge of an erroneous
item is whether the requesting spouse
and the nonrequesting spouse jointly
owned the property that resulted in the
erroneous item. Joint ownership is a
factor supporting a finding that the re-
questing spouse had actual knowledge
of an erroneous item. For purposes of
this paragraph, a requesting spouse
will not be considered to have had an
ownership interest in an item based
solely on the operation of community
property law. Rather, a requesting
spouse who resided in a community
property state at the time the return
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was signed will be considered to have
had an ownership interest in an item
only if the requesting spouse’s name
appeared on the ownership documents,
or there otherwise is an indication that
the requesting spouse asserted domin-
ion and control over the item. For ex-
ample, assume H and W live in State A,
a community property state. After
their marriage, H opens a bank account
in his name. Under the operation of the
community property laws of State A,
W owns %2 of the bank account. How-
ever, W does not have an ownership in-
terest in the account for purposes of
this paragraph (c)(2)(iv) because the ac-
count is not held in her name and there
is no other indication that she asserted
dominion and control over the item.

(v) Abuse exception. If the requesting
spouse establishes that he or she was
the victim of domestic abuse prior to
the time the return was signed, and
that, as a result of the prior abuse, the
requesting spouse did not challenge the
treatment of any items on the return
for fear of the nonrequesting spouse’s
retaliation, the limitation on actual
knowledge in this paragraph (c) will
not apply. However, if the requesting
spouse involuntarily executed the re-
turn, the requesting spouse may choose
to establish that the return was signed
under duress. In such a case, §1.6013-
4(d) applies.

(38) Disqualified asset transfers—(@{i) In
general. The portion of the deficiency
for which a requesting spouse is liable
is increased (up to the entire amount of
the deficiency) by the value of any dis-
qualified asset that was transferred to
the requesting spouse. For purposes of
this paragraph (¢)(3), the value of a dis-
qualified asset is the fair market value
of the asset on the date of the transfer.

(i1) Disqualified asset defined. A dis-
qualified asset is any property or right
to property that was transferred from
the nonrequesting spouse to the re-
questing spouse if the principal purpose
of the transfer was the avoidance of tax
or payment of tax (including additions
to tax, penalties, and interest).

(iii) Presumption. Any asset trans-
ferred from the nonrequesting spouse
to the requesting spouse during the 12-
month period before the mailing date
of the first letter of proposed defi-
ciency (e.g., a 30-day letter or, if no 30-
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day letter is mailed, a notice of defi-
ciency) is presumed to be a disqualified
asset. The presumption also applies to
any asset that is transferred from the
nonrequesting spouse to the requesting
spouse after the mailing date of the
first letter of proposed deficiency. The
presumption does not apply, however,
if the requesting spouse establishes
that the asset was transferred pursuant
to a decree of divorce or separate main-
tenance or a written instrument inci-
dent to such a decree. If the presump-
tion does not apply, but the Internal
Revenue Service can establish that the
purpose of the transfer was the avoid-
ance of tax or payment of tax, the
asset will be disqualified, and its value
will be added to the amount of the defi-
ciency for which the requesting spouse
remains liable. If the presumption ap-
plies, a requesting spouse may still
rebut the presumption by establishing
that the principal purpose of the trans-
fer was not the avoidance of tax or pay-
ment of tax.

(4) Examples. The following examples
illustrate the rules in this paragraph
(c):

Example 1. Actual knowledge of an erroneous
item. (i) H and W file their 2001 joint Federal
income tax return on April 15, 2002. On the
return, H and W report W’s self-employment
income, but they do not report W’s self-em-
ployment tax on that income. H and W di-
vorce in July 2003. In August 2003, H and W
receive a 30-day letter from the Internal Rev-
enue Service proposing a deficiency with re-
spect to W’s unreported self-employment tax
on the 2001 return. On November 4, 2003, H
files an election to allocate the deficiency to
W. The erroneous item is the self-employ-
ment income, and it is allocable to W. H
knows that W earned income in 2001 as a self-
employed musician, but he does not know
that self-employment tax must be reported
on and paid with a joint return.

(ii) H’s election to allocate the deficiency
to W is invalid because, at the time H signed
the joint return, H had actual knowledge of
W’s self-employment income. The fact that
H was unaware of the tax consequences of
that income (i.e., that an individual is re-
quired to pay self-employment tax on that
income) is not relevant.

Example 2. Actual knowledge mnot inferred
from a requesting spouse’s reason to know. (i) H
has long been an avid gambler. H supports
his gambling habit and keeps all of his gam-
bling winnings in an individual bank ac-
count, held solely in his name. W Kknows
about H’s gambling habit and that he keeps
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a separate bank account, but she does not
know whether he has any winnings because
H does not tell her, and she does not other-
wise know of H’s bank account transactions.
H and W file their 2001 joint Federal income
tax return on April 15, 2002. On October 31,
2003, H and W receive a 30-day letter pro-
posing a $100,000 deficiency relating to H’s
unreported gambling income. In February
2003, H and W divorce, and in March 2004, W
files an election under section 6015(c) to allo-
cate the $100,000 deficiency to H.

(ii) While W may have had reason to know
of the gambling income because she knew of
H’s gambling habit and separate account, W
did not have actual knowledge of the erro-
neous item (i.e., the gambling winnings). The
Internal Revenue Service may not infer ac-
tual knowledge from W’s reason to know of
the income. Therefore, W’s election to allo-
cate the $100,000 deficiency to H is valid.

Example 3. Actual knowledge and failure to
review return. (i) H and W are legally sepa-
rated. In February 1999, W signs a blank joint
Federal income tax return for 1998 and gives
it to H to fill out. The return was timely
filed on April 15, 1999. In September 2001, H
and W receive a 30-day letter proposing a de-
ficiency relating to $100,000 of unreported
dividend income received by H with respect
to stock of ABC Co. owned by H. W knew
that H received the $100,000 dividend pay-
ment in August 1998, but she did not know
whether H reported that payment on the
joint return.

(ii) On January 30, 2002, W files an election
to allocate the deficiency from the 1998 re-
turn to H. W claims she did not review the
completed joint return, and therefore, she
had no actual knowledge that there was an
understatement of the dividend income. W’s
election to allocate the deficiency to H is in-
valid because she had actual knowledge of
the erroneous item (dividend income from
ABC Co.) at the time she signed the return.
The fact that W signed a blank return is ir-
relevant. The result would be the same if W
had not reviewed the completed return or if
W had reviewed the completed return and
had not noticed that the item was omitted.

Example 4. Actual knowledge of an erroneous
item of income. (i) H and W are legally sepa-
rated. In June 2004, a deficiency is proposed
with respect to H’s and W’s 2002 joint Federal
income tax return that is attributable to
$30,000 of unreported income from H’s plumb-
ing business that should have been reported
on a Schedule C. No Schedule C was attached
to the return. At the time W signed the re-
turn, W knew that H had a plumbing busi-
ness but did not know whether H received
any income from the business. W’s election
to allocate to H the deficiency attributable
to the $30,000 of unreported plumbing income
is valid.

(ii) Assume the same facts as in paragraph
(i) of this Example 5 except that, at the time
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W signed the return, W knew that H received
$20,000 of plumbing income. W’s election to
allocate to H the deficiency attributable to
the $20,000 of unreported plumbing income
(of which W had actual knowledge) is in-
valid. W’s election to allocate to H the defi-
ciency attributable to the $10,000 of unre-
ported plumbing income (of which W did not
have actual knowledge) is valid.

(iii) Assume the same facts as in paragraph
(i) of this Example 5 except that, at the time
W signed the return, W did not know the
exact amount of H’s plumbing income. W did
know, however, that H received at least
$8,000 of plumbing income. W’s election to al-
locate to H the deficiency attributable to
$8,000 of unreported plumbing income (of
which W had actual knowledge) is invalid.
W’s election to allocate to H the deficiency
attributable to the remaining $22,000 of unre-
ported plumbing income (of which W did not
have actual knowledge) is valid.

(iv) Assume the same facts as in paragraph
(i) of this Example 5 except that H reported
$26,000 of plumbing income on the return and
omitted $4,000 of plumbing income from the
return. At the time W signed the return, W
knew that H was a plumber, but she did not
know that H earned more than $26,000 that
year. W’s election to allocate to H the defi-
ciency attributable to the $4,000 of unre-
ported plumbing income is valid because she
did not have actual knowledge that H re-
ceived plumbing income in excess of $26,000.

(v) Assume the same facts as in paragraph
(i) of this Example 5 except that H reported
only $20,000 of plumbing income on the re-
turn and omitted $10,000 of plumbing income
from the return. At the time W signed the
return, W knew that H earned at least $26,000
that year as a plumber. However, W did not
know that, in reality, H earned $30,000 that
year as a plumber. W’s election to allocate to
H the deficiency attributable to the $6,000 of
unreported plumbing income (of which W had
actual knowledge) is invalid. W’s election to
allocate to H the deficiency attributable to
the $4,000 of unreported plumbing income (of
which W did not have actual knowledge) is
valid.

Example 5. Actual knowledge of a deduction
that is an erroneous item. (i) H and W are le-
gally separated. In February 2005, a defi-
ciency is asserted with respect to their 2002
joint Federal income tax return. The defi-
ciency is attributable to a disallowed $1,000
deduction for medical expenses H claimed he
incurred. At the time W signed the return, W
knew that H had not incurred any medical
expenses. W’s election to allocate to H the
deficiency attributable to the disallowed
medical expense deduction is invalid because
W had actual knowledge that H had not in-
curred any medical expenses.

(ii) Assume the same facts as in paragraph
(i) of this Example 6 except that, at the time
W signed the return, W did not know whether
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H had incurred any medical expenses. W’s
election to allocate to H the deficiency at-
tributable to the disallowed medical expense
deduction is valid because she did not have
actual knowledge that H had not incurred
any medical expenses.

(iii) Assume the same facts as in paragraph
(i) of this Example 6 except that the Internal
Revenue Service disallowed $400 of the $1,000
medical expense deduction. At the time W
signed the return, W knew that H had in-
curred some medical expenses but did not
know the exact amount. W’s election to allo-
cate to H the deficiency attributable to the
disallowed medical expense deduction is
valid because she did not have actual knowl-
edge that H had not incurred medical ex-
penses (in excess of the floor amount under
section 213(a)) of more than $600.

(iv) Assume the same facts as in paragraph
(i) of this Example 6 except that H claims a
medical expense deduction of $10,000 and the
Internal Revenue Service disallows $9,600. At
the time W signed the return, W knew H had
incurred some medical expenses but did not
know the exact amount. W also knew that H
incurred medical expenses (in excess of the
floor amount under section 213(a)) of no more
than $1,000. W’s election to allocate to H the
deficiency attributable to the portion of the
overstated deduction of which she had actual
knowledge ($9,000) is invalid. W’s election to
allocate the deficiency attributable to the
portion of the overstated deduction of which
she had no knowledge ($600) is valid.

Example 6. Disqualified asset presumption. (i)
H and W are divorced. In May 1999, W trans-
fers $20,000 to H, and in April 2000, H and W
receive a 30-day letter proposing a $40,000 de-
ficiency on their 1998 joint Federal income
tax return. The liability remains unpaid, and
in October 2000, H elects to allocate the defi-
ciency under this section. Seventy-five per-
cent of the net amount of erroneous items
are allocable to W, and 25% of the net
amount of erroneous items are allocable to
H.

(ii) In accordance with the proportionate
allocation method (see paragraph (d)(4) of
this section), H proposes that $30,000 of the
deficiency be allocated to W and $10,000 be
allocated to himself. H submits a signed
statement providing that the principal pur-
pose of the $20,000 transfer was not the avoid-
ance of tax or payment of tax, but he does
not submit any documentation indicating
the reason for the transfer. H has not over-
come the presumption that the $20,000 was a
disqualified asset. Therefore, the portion of
the deficiency for which H is liable ($10,000)
is increased by the value of the disqualified
asset ($20,000). H is relieved of liability for
$10,000 of the $30,000 deficiency allocated to
W, and remains jointly and severally liable
for the remaining $30,000 of the deficiency
(assuming that H does not qualify for relief
under any other provision).

§1.6015-3

Example 7. Disqualified asset presumption in-
applicable. On May 1, 2001, H and W receive a
30-day letter regarding a proposed deficiency
on their 1999 joint Federal income tax return
relating to unreported capital gain from H’s
sale of his investment in Z stock. W had no
actual knowledge of the stock sale. The defi-
ciency is assessed in November 2001, and in
December 2001, H and W divorce. According
to a decree of divorce, H must transfer % of
his interest in mutual fund A to W. The
transfer takes place in February 2002. In Au-
gust 2002, W elects to allocate the deficiency
to H. Although the transfer of 12 of H’s inter-
est in mutual fund A took place after the 30-
day letter was mailed, the mutual fund in-
terest is not presumed to be a disqualified
asset because the transfer of H’s interest in
the fund was made pursuant to a decree of
divorce.

Example 8. Overcoming the disqualified asset
presumption. (i) H and W are married for 25
years. Every September, on W’s birthday, H
gives W a gift of $5600. On February 28, 2002,
H and W receive a 30-day letter from the In-
ternal Revenue Service relating to their 1998
joint individual Federal income tax return.
The deficiency relates to H’s Schedule C
business, and W had no knowledge of the
items giving rise to the deficiency. H and W
are legally separated in June 2003, and, de-
spite the separation, H continues to give W
$500 each year for her birthday. H is not re-
quired to give such amounts pursuant to a
decree of divorce or separate maintenance.

(ii) On January 27, 2004, W files an election
to allocate the deficiency to H. The $1,500
transferred from H to W from February 28,
2001 (a year before the 30-day letter was
mailed) to the present is presumed disquali-
fied. However, W may overcome the pre-
sumption that such amounts were disquali-
fied by establishing that such amounts were
birthday gifts from H and that she has re-
ceived such gifts during their entire mar-
riage. Such facts would show that the
amounts were not transferred for the pur-
pose of avoidance of tax or payment of tax.

(d) Allocation—(1) In general. (i) An
election to allocate a deficiency limits
the requesting spouse’s liability to
that portion of the deficiency allocated
to the requesting spouse pursuant to
this section.

(ii) Only a requesting spouse may re-
ceive relief. A nonrequesting spouse
who does not also elect relief under
this section remains liable for the en-
tire amount of the deficiency. Even if
both spouses elect to allocate a defi-
ciency under this section, there may be
a portion of the deficiency that is not
allocable, for which both spouses re-
main jointly and severally liable.
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(2) Allocation of erroneous items. For
purposes of allocating a deficiency
under this section, erroneous items are
generally allocated to the spouses as if
separate returns were filed, subject to
the following four exceptions:

(i) Benefit on the return. An erroneous
item that would otherwise be allocated
to the nonrequesting spouse is allo-
cated to the requesting spouse to the
extent that the requesting spouse re-
ceived a tax benefit on the joint return.

(ii) Fraud. The Internal Revenue
Service may allocate any item between
the spouses if the Internal Revenue
Service establishes that the allocation
is appropriate due to fraud by one or
both spouses.

(iii) Erroneous items of income. Erro-
neous items of income are allocated to
the spouse who was the source of the
income. Wage income is allocated to
the spouse who performed the services
producing such wages. Items of busi-
ness or investment income are allo-
cated to the spouse who owned the
business or investment. If both spouses
owned an interest in the business or in-
vestment, the erroneous item of in-
come is generally allocated between
the spouses in proportion to each
spouse’s ownership interest in the busi-
ness or investment, subject to the limi-
tations of paragraph (c) of this section.
In the absence of clear and convincing
evidence supporting a different alloca-
tion, an erroneous income item relat-
ing to an asset that the spouses owned
jointly is generally allocated 50% to
each spouse, subject to the limitations
in paragraph (c) of this section and the
exceptions in paragraph (c)(2)(iv) of
this section. For rules regarding the ef-
fect of community property laws, see
§1.6015-1(f) and paragraph (c)(2)(iv) of
this section.
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(iv) Erroneous deduction items. Erro-
neous deductions related to a business
or investment are allocated to the
spouse who owned the business or in-
vestment. If both spouses owned an in-
terest in the business or investment,
an erroneous deduction item is gen-
erally allocated between the spouses in
proportion to each spouse’s ownership
interest in the business or investment.
In the absence of clear and convincing
evidence supporting a different alloca-
tion, an erroneous deduction item re-
lating to an asset that the spouses
owned jointly is generally allocated
50% to each spouse, subject to the limi-
tations in paragraph (c) of this section
and the exceptions in paragraph (d)(4)
of this section. Deduction items unre-
lated to a business or investment are
also generally allocated 50% to each
spouse, unless the evidence shows that
a different allocation is appropriate.

(3) Burden of proof. Except for estab-
lishing actual knowledge under para-
graph (c)(2) of this section, the request-
ing spouse must prove that all of the
qualifications for making an election
under this section are satisfied and
that none of the limitations (including
the limitation relating to transfers of
disqualified assets) apply. The request-
ing spouse must also establish the
proper allocation of the erroneous
items.

(4) General allocation method—(i) Pro-
portionate allocation. (A) The portion of
a deficiency allocable to a spouse is the
amount that bears the same ratio to
the deficiency as the net amount of er-
roneous items allocable to the spouse
bears to the net amount of all erro-
neous items. This calculation may be
expressed as follows:

net amount of erroneous items

allocable to the spouse

X = (deficiency) x

net amount of all erroneous items

where X = the portion of the deficiency allo-
cable to the spouse.

(B) The proportionate allocation ap-
plies to any portion of the deficiency
other than—

(I) Any portion of the deficiency at-
tributable to erroneous items allocable
to the nonrequesting spouse of which
the requesting spouse had actual
knowledge;
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(2) Any portion of the deficiency at-
tributable to separate treatment items
(as defined in paragraph (d)4)(ii) of
this section);

(3) Any portion of the deficiency re-
lating to the liability of a child (as de-
fined in paragraph (d)(4)(iii) of this sec-
tion) of the requesting spouse or non-
requesting spouse;

(4) Any portion of the deficiency at-
tributable to alternative minimum tax
under section 55;

(5) Any portion of the deficiency at-
tributable to accuracy-related or fraud
penalties;

(6) Any portion of the deficiency allo-
cated pursuant to alternative alloca-
tion methods authorized under para-
graph (d)(6) of this section.

(i1) Separate treatment items. Any por-
tion of a deficiency that is attributable
to an item allocable solely to one
spouse and that results from the dis-
allowance of a credit, or a tax or an ad-
dition to tax (other than tax imposed
by section 1 or section 55) that is re-
quired to be included with a joint re-
turn (a separate treatment item) is al-
located separately to that spouse. If
such credit or tax is attributable in
whole or in part to both spouses, then
the IRS will determine on a case by
case basis how such item will be allo-
cated. Once the proportionate alloca-
tion is made, the liability for the re-
questing spouse’s separate treatment
items is added to the requesting
spouse’s share of the liability.

(iii) Child’s liability. Any portion of a
deficiency relating to the liability of a
child of the requesting and non-
requesting spouse is allocated jointly
to both spouses. For purposes of this
paragraph, a child does not include the
taxpayer’s stepson or stepdaughter, un-
less such child was legally adopted by
the taxpayer. If the child is the child of
only one of the spouses, and the other
spouse had not legally adopted such
child, any portion of a deficiency relat-
ing to the liability of such child is allo-
cated solely to the parent spouse.

(iv) Allocation of certain items—(A) Al-
ternative minimum taxr. Any portion of a
deficiency relating to the alternative
minimum tax under section 55 will be
allocated appropriately.

(B) Accuracy-related and fraud pen-
alties. Any accuracy-related or fraud
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penalties under section 6662 or 6663 are
allocated to the spouse whose item
generated the penalty.

(5) Examples. The following examples
illustrate the rules of this paragraph
(d). In each example, assume that the
requesting spouse or spouses qualify to
elect to allocate the deficiency, that
any election is timely made, and that
the deficiency remains unpaid. In addi-
tion, unless otherwise stated, assume
that neither spouse has actual knowl-
edge of the erroneous items allocable
to the other spouse. The examples are
as follows:

Example 1. Allocation of erroneous items. (i)
H and W file a 2003 joint Federal income tax
return on April 15, 2004. On April 28, 2006, a
deficiency is assessed with respect to their
2003 return. Three erroneous items give rise
to the deficiency—

(A) Unreported interest income, of which
W had actual knowledge, from H’s and W’s
joint bank account;

(B) A disallowed business expense deduc-
tion on H’s Schedule C; and

(C) A disallowed Lifetime Learning Credit
for W’s post-secondary education, paid for by
w.

(ii) H and W divorce in May 2006, and in
September 2006, W timely elects to allocate
the deficiency. The erroneous items are allo-
cable as follows:

(A) The interest income would be allocated
Y% to H and Y2 to W, except that W has actual
knowledge of it. Therefore, W’s election to
allocate the portion of the deficiency attrib-
utable to this item is invalid, and W remains
jointly and severally liable for it.

(B) The business expense deduction is allo-
cable to H.

(C) The Lifetime Learning Credit is allo-
cable to W.

Example 2. Proportionate allocation. (i) W
and H timely file their 2001 joint Federal in-
come tax return on April 15, 2002. On August
16, 2004, a $54,000 deficiency is assessed with
respect to their 2001 joint return. H and W di-
vorce on October 14, 2004, and W timely
elects to allocate the deficiency. Five erro-
neous items give rise to the deficiency—

(A) A disallowed $15,000 business deduction
allocable to H;

(B) $20,000 of unreported income allocable
to H;

(C) A disallowed $5,000 deduction for edu-
cational expense allocable to H;

(D) A disallowed $40,000 charitable con-
tribution deduction allocable to W; and

(E) A disallowed $40,000 interest deduction
allocable to W.

(ii) In total, there are $120,000 worth of er-
roneous items, of which $80,000 are attrib-
utable to W and $40,000 are attributable to H.
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W’s items

26 CFR Ch. | (4-1-23 Edition)

H’s items

$40,000 charitable deduction
40,000 interest deduction

$80,000

(iii) The ratio of erroneous items allocable
to W to the total erroneous items is 23
($80,000/$120,000). W’s liability is limited to
$36,000 of the deficiency (25 of $564,000). The
Internal Revenue Service may collect up to
$36,000 from W and up to $54,000 from H (the
total amount collected, however, may not
exceed $54,000). If H also made an election,
there would be no remaining joint and sev-
eral liability, and the Internal Revenue Serv-
ice would be permitted to collect $36,000 from
W and $18,000 from H.

Example 3. Proportionate allocation with joint
erroneous item. (i) On September 4, 2001, W
elects to allocate a $3,000 deficiency for the
1998 tax year to H. Three erroneous items
give rise to the deficiency—

(A) Unreported interest in the amount of
$4,000 from a joint bank account;

H’s items

business deduction
unreported income
education deduction

$15,000
20,000
5,000

$40,000

(B) A disallowed deduction for business ex-
penses in the amount of $2,000 attributable
to H’s business; and

(C) Unreported wage income in the amount
of $6,000 attributable to W’s second job.

(ii) The erroneous items total $12,000. Gen-
erally, income, deductions, or credits from
jointly held property that are erroneous
items are allocable 50% to each spouse. How-
ever, in this case, both spouses had actual
knowledge of the unreported interest in-
come. Therefore, W’s election to allocate the
portion of the deficiency attributable to this
item is invalid, and W and H remain jointly
and severally liable for this portion. Assume
that this portion is $1,000. W may allocate
the remaining $2,000 of the deficiency.

W’s items

$2,000 business deduction

Total allocable items: $8,000

(iii) The ratio of erroneous items allocable
to W to the total erroneous items is 34
($6,000/$8,000). W’s liability is limited to $1,500
of the deficiency (34 of $2,000) allocated to
her. The Internal Revenue Service may col-
lect up to $2,500 from W (34 of the total allo-
cated deficiency plus $1,000 of the deficiency
attributable to the joint bank account inter-
est) and up to $3,000 from H (the total
amount collected, however, cannot exceed
$3,000).

(iv) Assume H also elects to allocate the
1998 deficiency. H is relieved of liability for
% of the deficiency, which is allocated to W.
H’s relief totals $1,500 (34 of $2,000). H re-
mains liable for $1,500 of the deficiency (¥ of
the allocated deficiency plus $1,000 of the de-
ficiency attributable to the joint bank ac-
count interest).

Example 4. Separate treatment items (STISs).
(i) On September 1, 2006, a $28,000 deficiency
is assessed with respect to H’s and W’s 2003
joint return. The deficiency is the result of 4
erroneous items—

W’s share of allocable items
¥ ($24,000/$32,000)

(v) W’s liability for the portion of the defi-
ciency subject to proportionate allocation is
limited to $9,000 (34 of $12,000) and H’s liabil-

$6,000 wage income

(A) A disallowed Lifetime Learning Credit
of $2,000 attributable to H;

(B) A disallowed business expense deduc-
tion of $8,000 attributable to H;

(C) Unreported income of $24,000 attrib-
utable to W; and

(D) Unreported self-employment tax of
$14,000 attributable to W.

(ii) H and W both elect to allocate the defi-
ciency.

(iii) The $2,000 Lifetime Learning Credit
and the $14,000 self-employment tax are STIs
totaling $16,000. The amount of erroneous
items included in computing the propor-
tionate allocation ratio is $32,000 ($24,000 un-
reported income and $8,000 disallowed busi-
ness expense deduction). The amount of the
deficiency subject to proportionate alloca-
tion is reduced by the amount of STIs
($28,000 — $16,000 = $12,000).

(iv) Of the $32,000 of proportionate alloca-
tion items, $24,000 is allocable to W, and
$8,000 is allocable to H.

H’s share of allocable items
4 ($8,000/$32,000)

ity for such portion is limited to $3,000 (¥4 of
$12,000).
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(vi) After the proportionate allocation is
completed, the amount of the STIs is added

W'’s share of total deficiency

§1.6015-3

to each spouse’s allocated share of the defi-
ciency.

H’s share of total deficiency

$ 9,000 allocated deficiency
14,000 self-employment tax

$23,000

(vii) Therefore, W’s liability is limited to
$23,000 and H’s liability is limited to $5,000.

Example 5. Requesting spouse receives a ben-
efit on the joint return from the nonrequesting
spouse’s erroneous item. (i) In 2001, H reports
gross income of $4,000 from his business on
Schedule C, and W reports $50,000 of wage in-
come. On their 2001 joint Federal income tax
return, H deducts $20,000 of business expenses
resulting in a net loss from his business of
$16,000. H and W divorce in September 2002,
and on May 22, 2003, a $5,200 deficiency is as-
sessed with respect to their 2001 joint return.
W elects to allocate the deficiency. The defi-
ciency on the joint return results from a dis-
allowance of all of H’s $20,000 of deductions.

(ii) Since H used only $4,000 of the dis-
allowed deductions to offset gross income
from his business, W benefitted from the
other $16,000 of the disallowed deductions
used to offset her wage income. Therefore,
$4,000 of the disallowed deductions are allo-
cable to H and $16,000 of the disallowed de-
ductions are allocable to W. W’s liability is
limited to $4,160 (45 of $5,200). If H also elect-
ed to allocate the deficiency, H’s election to
allocate the $4,160 of the deficiency to W
would be invalid because H had actual
knowledge of the erroneous items.

Example 6. Calculation of requesting spouse’s
benefit on the joint return when the non-
requesting spouse’s erroneous item is partially
disallowed. Assume the same facts as in Ex-
ample 5, except that H deducts $18,000 for
business expenses on the joint return, of
which $16,000 are disallowed. Since H used
only $2,000 of the $16,000 disallowed deduc-
tions to offset gross income from his busi-
ness, W received benefit on the return from
the other $14,000 of the disallowed deductions
used to offset her wage income. Therefore,
$2,000 of the disallowed deductions are allo-
cable to H and $14,000 of the disallowed de-
ductions are allocable to W. W’s liability is
limited to $4,550 (78 of $5,200).

(6) Alternative allocation methods—(i)
Allocation based on applicable tax rates.
If a deficiency arises from two or more
erroneous items that are subject to tax
at different rates (e.g., ordinary income
and capital gain items), the deficiency
will be allocated after first separating
the erroneous items into categories ac-
cording to their applicable tax rate.
After all erroneous items are cat-

$3,000 allocated deficiency
2,000 Lifetime Learning Credit

$5,000

egorized, a separate allocation is made
with respect to each tax rate category
using the proportionate allocation
method of paragraph (d)(4) of this sec-
tion.

(ii) Allocation methods provided in sub-
sequent published guidance. Additional
alternative methods for allocating er-
roneous items under section 6015(c)
may be prescribed by the Treasury and
IRS in subsequent revenue rulings, rev-
enue procedures, or other appropriate
guidance.

(iii) Example. The following example
illustrates the rules of this paragraph
(A)(6):

Example. Allocation based on applicable tax
rates. H and W timely file their 1998 joint
Federal income tax return. H and W divorce
in 1999. On July 13, 2001, a $5,100 deficiency is
assessed with respect to H’s and W’s 1998 re-
turn. Of this deficiency, $2,000 results from
unreported capital gain of $6,000 that is at-
tributable to W and $4,000 of capital gain
that is attributable to H (both gains being
subject to tax at the 20% marginal rate). The
remaining $3,100 of the deficiency is attrib-
utable to $10,000 of unreported dividend in-
come of H that is subject to tax at a mar-
ginal rate of 31%. H and W both timely elect
to allocate the deficiency, and qualify under
this section to do so. There are erroneous
items subject to different tax rates; thus, the
alternative allocation method of this para-
graph (d)(6) applies. The three erroneous
items are first categorized according to their
applicable tax rates, then allocated. Of the
total amount of 20% tax rate items ($10,000),
60% is allocable to W and 40% is allocable to
H. Therefore, 60% of the $2,000 deficiency at-
tributable to these items (or $1,200) is allo-
cated to W. The remaining 40% of this por-
tion of the deficiency ($800) is allocated to H.
The only 31% tax rate item is allocable to H.
Accordingly, H is liable for $3,900 of the defi-
ciency ($800 + $3,100), and W is liable for the
r